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have been doubled, and the army is co-
operating by sending units to coastal villages
to arrest friends and relatives of refugees,
charging them with complicity.

As a general rule, the larger the “jury” at a
public trial, the heavier the penalty. Peking's
Current Affairs Journal has formally blessed
the technique: “The enthusiasm of active
elements in making accusations and passing
sentences can be prepared amongst selected
groups beforehand. It is desirable to regulate
the degree of tension. . .. The masses can
be stimulated right from the beginning; then
pressure can be slackened to allow time for
ideological precept and discussion; finally
tension must be again strengthened so that
the feellng of mass indignation can last until
the end of the trial.”

There has been one modification in protocol
for these revived mass trials. In the past,
formal approval by the Supreme Court was
mandatory before the firing squad took over.
That bourgeois regulation has now been
repealed—or forgotten.

LAw AND ORDER, PEKING STYLE
(Complied by Richard Hughes.)
b4

Radio Peking (Jan. 20) : "“Six prisoners were
found guilty this week at a People’s Court of
political crimes, counter-revolutionary plot-
ting against the masses and the state, and
conspiring with the archrenegade, archrevi-
gionist, ugly scab and traitor Liu Shao-chi.
They were found guilty of corruption, bribery
and embezziement. After a public hearing of
evidence, all pleaded guilty and—amid
shouts of ‘Long Live Chairman Mao!'—they
were executed on the spot.”

Eyewltness report (from neutral Aslan dip-
lomat) : “Probably 20,000 members of the
‘jury,’ dominated by a huge billboard portrait
of Chairman Mao, were assembled in the
sportsground near Peking's West Gate when
the six prisoners, with shaven heads, were
dragged into the arena. All rose and shouted:
‘Guilty! Death!'

“It was 0 o'clock on a bitterly cold January
morning this Year of the Dog, with a pltiless
wind cutting high over the Great Wall and
the Western Hills from the Gobl Desert.

“Three guards handled each prisoner; two
grasped his arms, the other forced down his
head. On each man's chest was a placard pro-
claiming his crimes. Five ‘judges’ marched
into the arena; two women, two men in uni-
form, and a senlor in civilian clothes from
the secret police. A band blared ‘The East Is
Red,’ and the execution squad, with subma-
chine guns, stood at attention and then re-
laxed for the trial, bored, chatting, smoking.

“Charges were read against each prisoner
in turn. Witnesses were called and bawled
their evidence through loudspeakers, brand-
ishing the little red book of Chairman Mao's
‘Thoughts.” No defense was allowed or plea
taken. Following a lead from the claque in
the front seats of the bleachers, the whole
‘jury’ rose once more, shouting: ‘Guilty!
Death!

“The first prisoner was dragged before the
firing squad, tled to a post in front of a
high screen, and shot immediately and ef-
ficiently. The body was dragged to one side
and turned over on its back. Justice had
taken 20 minutes.
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“The same procedure was followed with the
remaining five prisoners, except that proceed-
ings were hastened. and only 10 minutes were
needed to try and shoot the last man. By
11:30, the ‘jury’ was marching out to the
tune of '‘Salling the Sea Depends Upon the
Helmsman." Some crossed the arena to file
triumphantly past and spit, and even url-
nate, upon the six bodles. By noon, the
crowd had been cleared by walting trucks or
had dispersed on foot to neighboring fac-
tories. But the bodies lay there all day.,”

I

Radio Canton (May 12): “A young
woman was yesterday tried and found guilty
at a People’s Court in Lu Chueh of the theft
of a bicycle. Her father was also found guilty
of having failed as head of the family to hold
regular family classes to study Chairman
Mao's ‘Thoughts.’ Both admitted their guilt.
The People’s Court shouted approval when
the comrade judge referred the prisoners to
the Public Security Bureau in Namhoi for
sentence. The trial opened at 7 A.M. and
closed at 11:30 A.M.”

Eyewitness Report (from a Hong Eong
resident who was visiting relatives at the
Lu Chueh commune) : “A teen-aged girl was
charged with the theft of a bicycle—a curious
offense, because she could only have ridden
it around secretly at night. However, her
crime assumed new dimensions when it was
alleged, improbably, that she was planning to
escape to Hong Kong by bicycle—a difficult
venture even for an invisible cyclist. Several
neighbors bore witness against her, as she
sat, weeping silently, head bowed, on a stool
between two militiamen; two of the wit-
nesses struck her on the head with their
copies of Chairman Moa's ‘Thoughts.’

“The girl's father was charged with having
been an accessory to the theft—which was
not legally proved, because the bicycle was
not produced and no one could suggest what
the girl had done with it. Other witnesses,
also striking him on the head as he squatted
silently, accused the father of contempt for
Chairman Mao's teachings and neglect of
family study of the ‘Thoughts,’ and de-
manded that he submit to reform through
hard labor.

“This trial lasted for more than four hours,
and it appears that the ‘jury’ became restive
toward the close, although none dared leave.
Finally, the pair were led away, separately,
for sentencing. The forecast in the commune
is that they will be sent to different labor
camps for terms of ‘reform’ ranging from
two to four years."”

I

Radio Canton (May 28): “Siz enemies of
the people, who had been convicted at a
Canton People’s Court of having been sup-
porters of Liu Shao-chi, of having started
factional fighting during the cultural revolu-
tion, of having helped people to escape, of
having listened to reactionary radio stations
and of having been employes of a foreign
state, were publicly erecuted yesterday at
Shumchiin [on the Hong Kong border]. All
aedmitted their guill before erecution.”

Eyewitness report (from a Hong Kong resl-
dent who was in Shumchiin after visiting
relatives in Canton) : “The shootings started
at 9 AM, after villagers had come to the
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hillside outside the village. This execution
center cannot be surveyed by Hong EKong
police from their lookout at Lowu [on the
Hong Kong side of the border]. The six men
were dragged, in turn, to the execution spot
and killed by a firing squad with submachine
guns.

“The first man kept shouting, ‘I am inno-
cent,” and was crying and walling as the
army men tled him to a pole, The other five
offered no resistance. One was shot sitting
on & box; three were shot standing up; the
last man refused to stand up and was shot
kneeling. There was an interval of 10 minutes
between executions. Soldiers photographed
each execution.

“During the executions, there were heavy
showers of rain, but this did not delay the
performance, Afterward many of the audi-
ence, men, women and children, filed past
the corpses, which had been kicked over onto
their backs in a row by the armed men. The
bodies lay there all day and night. I did not
return. Buf I am told that they remained
there until the next noon, and were fre-
quently defiled by passing groups, organized
by the army.”

Another eyewitness report (from a child of
Hong Eong parents, also returning home) :
“My No. 1 uncle and aunty took me up on
the roof to see the men shot. I did not like
to see, One man was shouting out before he
was shot dead. I started to cry and hid my
eyes. My aunty was very angry with me and
took me off the roof, while people laughed
at us, saying she had lost face.”

CPL. DAVID L. SMITH

HON. JOSEPH M. GAYDOS

OF PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES
Friday, August 14, 1970

Mr. GAYDOS. Mr, Speaker, it is with
deep regret that I announce the death
of another of our brave fighting men, Cpl.
David L. Smith, of Clairton, Pa., who
was killed in Southeast Asia.

We owe a profound debt of gratitude
and appreciation to our dedicated serv-
icemen who sacrificed their lives for this
great country. In tribute to Corporal
Smith for his heroic action, I wish to
honor his memory and commend his
courage and valor, by placing in the
Recorp the following article:

Crry MARINE DiEs 1w SOUTHEAST AsIa

Marine Cpl. David L. Smith, son of
Mr. and Mrs. Lawrence W. Smith of 31-D
Miles Ave., has been reported killed in com-
bat in Southeast Asia by the U.S. Defense
Department,

Cpl. Bmith, 22, a 1966 graduate of Clairton
High School, entered the Marines May 23,
1968, He had been in the war theater, notably
Vietnam, approximately seven and a half
months, according to members of his family.

The young Marine is survived by his par-
ents, two brothers and a sister.

SENATE—Monday, August 31, 1970

The Senate met at 8:30 am. and was
called to order by the Acting President
pro tempore (Mr, METCALF) .

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

O Thou who art from everlasting to
everlasting, yet the light of each new
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day, make known Thy presence to us not
only in the moment of prayer, but also in
the doing of each task. Take us as we
are, O Lord, and reinforce our human en-
dowments with divine energy. Sharpen
our intellects. Refine our perceptions.
Regulate our emotions. Direct our wills.
Make sound our judgments. Grant that
in all we do this Nation may be well

served, mankind uplifted, and Thy king-
dom extended.
Through Jesus Christ our Lord. Amen.

THE JOURNAL

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the reading of
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the Journal of the proceedings of Friday,
August 28, 1970, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that all committees
be authorized to meet during the session
of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

MESSAGE FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States submitting a
nomination was communicated to the
Senate by Mr. Leonard, one of his sec-
retaries.

EXECUTIVE MESSAGE REFERRED

As in executive session, the Acting
President pro tempore (Mr. METCALF)
laid before the Senate a message from
the President of the United States sub-
mitting the nomination of John N. Irwin
II, of New York, to be Under Secretary of
State, which was referred to the Com-
mittee on Foreign Relations.

MESSAGE FROM THE HOUSE—
ENROLLED BILL SIGNED

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, announced that the
Speaker had affixed his signature to the
enrolled bill (H.R. 17133) to extend the
provisions of titfle XIIT of the Federal
Aviation Act of 1958, as amended, re-
lating to war risk insurance.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Alabama (Mr. ALLEN) is rec-
ognized for 115 hours.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator yield briefly?

Mr. ALLEN. Mr. President, I am glad
to yield to the Senator from West Vir-
ginia.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that at
10 o’clock this morning the able Senator
from New York (Mr. Javits) be recog-
nized for not to exceed 10 minutes, the
time to come out of the time on the
Muskie amendment, to be equally di-
vided, and that at 10 minutes past 10
o'clock this morning the Muskie amend-
ment be laid before the Senate and made
the pending business.

The ACTING PRESIDENT pro tem-
pore. Without objection, the several re-
quests are granted.

FORCED IMMEDIATE DESEGREGA-
TION POLICIES

Mr. ALLEN. Mr. President, I appreciate
the opportunity that has been afforded
me, through unanimous consent of the
Senate, to speak on a subject that is
near and dear to the hearts of the people
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of Alabama and of the South, and that
is our public school system and our boys
and girls who go to those schools.

Mr. President, some of the schools in
Alabama opened before this week, many
opened today, others will open next
week. Many school systems are in a
state of chaos as a result of the forced
immediate desegregation policies of
Washington bureaucracy and the Fed-
eral courts.

Mr. President, what I have to say to-
day is said in the interest of public school
education.

Public school education in the South
and in the Nation cannot survive in the
absence of strong public support. Public
support is diminishing. The institution
of public education is in danger.

The interest and welfare of the Na-
tion are involved and the inferest and
welfare of countless millions of school-
children lie in the balance, waiting de-
cisions which this Congress and the
Supreme Court must make on funda-
mental prineciples of our constitutional
system of government, as they relate to
our children and to public education.
This then is the motive of my remarks
and the cause for which I speak.

SITUATION IN ALABAMA PUBLIC SCHOOLS

Mr. President, let me begin with an
account of the current chaotic public
school situation in the public schools of
Alabama,

Letters from concerned parents pour
into my office in a continuous stream.
They describe factual situations which
are well nigh incredible.

These letters speak of community
schools being closed on court order and
children scattered and bused all over
cities and counties.

The cost of construction of many of
these schools was financed from proceeds
from the sale of bonds on which out-
standing indebtedness remains. Pay-
ments of these obligations are made
from proceeds of taxes voluntarily as-
sumed by citizens of separate commu-
nities in some instances and by the
people of Alabama in other instances.
The proceeds are dedicated by law fo
payment, and payment is further guar-
anteed by obligations of contract. The
effect is that the people of these com-
munities must continue to pay taxes for
public school facilities which have been
odered closed and abandoned by Federal
authorities.

I have a letter from a county school
superintendent indicating that school
facilities constructed at a cost of over $1
million in his county alone have been or-
dered abandoned by Federal court decree,
despite the fact that about three-fourths
of the outstanding bonded indebtedness
remains and must yet be paid.

Throughout the State of Alabama pub-
liec school facilities with a value in excess
of $100 million have been ordered aban-
doned and closed to public use, on or-
ders of Federal officials.

Concerned parents write and properly
object to the uprooting of their children
from their communities and neighbor-
hoods. They object to their children be-
ing compelled to travel long distances by
public or private transportation to and
from school. In many instances an undue
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amount of time is required fo travel to
and from schools, and parents on farms
are deprived of services of their children
in the performance of useful chores.
Others point out that as parents they
are denied the opportunity of adequate
parental supervision. In other instances
parents point out that schoolbus trans-
portation is not provided and that their
children must walk long distances to and
from school and that their children are
deprived of the opportunity to partici-
pate in extracurricular school activities,
and also the opportunity for recreation
in their neighborhoods.

Some parents complain that their chil-
dren are arbitrarily assigned to schools
which do not offer college preparatory
courses—that their children are denied
opportunities to continue study in for-
eign languages and courses in higher
mathematics. Others say that their chil-
dren have no opportunity to continue in-
struction in musie, glee clubs, and school
bands, and still others complain that
their children can no longer participate
in high school athletics because of the
lack of transportation and the time in-
volved in going to and from school.

Thousands of concerned parents com-
plain of arbitrary assignments of their
children to overcrowded schools while
school buildings and classrooms nearer
their homes have been abandoned. They
cannot understand, nor can I, why thou-
sands of Alabama schoolchildren must be
bused or compelled to walk to schools
which are overcrowded, inadequately
staffed, poorly equipped, anc without
reasonable sanitary facilities when per-
fectly good schools are available in their
communities or neighborhoods.

So it would seem to the junior Senator
from Alabama, Mr. President, that the
Federal bureaucracy, the HEW, the Jus-
tice Department, and the Federal courts,
are more interested in the sociological
experiment regarding the desegregation
of the public schools than they are in the
education of our children. But the people
of Alabama are not interested in socio-
logical experiments. They are interested
in the welfare, the education, the health,
and the safety of their children.

We resent, Mr. President, the fact that
the Federal school policy with respect to
desegregation of public schools demands
the immediate, the forced desegregation
of public schools in Alabama and the
South, and at the same time, in sections
outside the South, segregation continues
to be protected and fostered, and even
encouraged.

Mr. President, the administration
boasts that by September—and Septem-
ber will be here tomorrow—97 percent of
the public school districts in the South
will have been desegregated. Contrast
that with the report of the board of
regents of the University of the State of
New York, in which they point out—and
this report was dated in late 1969—that
segregation in the public schools of New
York State is increasing rapidly.

The people of Alabama and the people
of the South resent this type of policy,
and we feel that a uniform policy should
be adopted. But we find that the very
people who are insisting on the imme-
diate forced desegregation of the public
schools of the South are the very ones
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who fight the hardest to continue segre-
gation in the public schools of the North.

Mr. President, schoolchildren in Ala-
bama are being compelled to attend
schools so overcrowded that classes must
be held in auditoriums, libraries, and
cafeterias or in temporary, makeshift,
portable buildings.

Teachers point out that vested tenure
rights are being abrogated and that hun-
dreds of teachers are being uprooted
from their communities and assigned
willy-nilly on the basis of the single con-
sideration—racial balance criterion.

School superintendents, principals, and
members of local school boards justifi-
ably protest that the Department of
Health, Education, and Welfare, the
Department of Justice, or the U.S. dis-
trict courts have imposed school plans
and conditions which are impossible of
implementation. By impossible, they
mean that they have neither the power
nor the funds to comply with the plans
imposed upon them.

Mr. President, I have a letter from a
concerned parent which points out that
her child is forbidden to attend a public
school almost across the street from her
home. I have another letter that indi-
cates that an emotionally disturbed child
is not permitted to attend a neighbor-
hood school but has been arbitrarily re-
assigned to a school across the city which
requires transportation by public convey-
ance, a transfer downtown, and an ad-
ditional trip across the city, all this de-
spite the fact that the emotionally
disturbed condition of the child has been
verified by certification of a doctor.

Mr. President, I have previously ad-
dressed the Senate on most of these
problems. Hundreds of additional exam-
ples could be cited. I believe, however,
that it is clear that a human tragedy
is taking place in Alabama. But the
problem is not limited to Alabama. Nor
is it limited to southern States.

The problem is nationwide in scope.
It will help to provide perspective if we
briefly examine the problem from a na-
tional viewpoint

Material illustrative of the national
scope of the problem is nearly inexhaus-
tible. However, I will cite and quote from
only a few sources which make the point.

First let me refer to an article which
appeared in the New York Times Maga-
zine, May 2, 1965, entitled “Close to Mid-
night for New York Schools.” That title
is significant. Here are a few observa-
tions excerpted from the article:

Not long ago many of us felt that a large
share of the Neg‘m fallure in the schools was
itself the product of segregation, but almost
nobody whose opinion is worth considering
believes it today. Personally, I think that
open enrollment did make some positive dif-
ference in the accomplishment of the Negro
children who rode the buses—but I can't
prove it and neither can anyone else.

The American tradition of the common
school—

This is important because it reflects
my view and, I believe, that of the ma-
jority of the people of the United
States—
rests on the willingness of parents who have
a choice to send thelr children to the public
school. They do so because they believe the
public schools adequate to what they regard
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as the needs of their children; when they
lose faith in the serviceability of public ed-
ucation, they send their children to private
schools or to suburban schools, once de-
scribed by U.S. Commissioner of Education
Francis Kepple as “private school systems
run on public funds.”

And though ministers and rabbis whose
own children go or have gone to private
schools are now making the matter a moral
issue, the parents who withdraw their chil-
dren from the city public schools are not to
be criticized for it. There is nothing admira-
ble or truly humanitarian about people who
are prepared deliberately and consciously to
sacrifice their children for the sake of their
political principles. (Emphasis supplied).

To illustrate further the national scope
of the problem, let me quote from
another source to illustrate the geo-
graphic distribution of the problem. An
article appeared in the August 1969 issue
of Nation’s Business, from which the fol-
lowing observations have been excerpted.

Mr. HANSEN. Mr. President, will the
Senator yield?

Mr. ALLEN. Yes; I am delighted to
yield to the distinguished Senator from
Wyoming.

Mr. HANSEN. Mr. President, I am im-
pressed with what the distinguished Sen-
ator from Alabama is saying. I hold the
feeling, and I think it is shared by a
great number of people, that, tradition-
ally, with residence has gone the choice
of a school. I think that there is strong
historical proof of this fact.

As the pioneers first settled this great
land of ours and then as they began
their migration westward, without ex-
ception, schools and churches were two
of the first public institutions that were
built.

Mr. ALLEN. Yes; I think that is cer-
tainly true.

Mr. HANSEN. A great many people,
in choosing a home, are inferested in
knowing how far their children will have
to go in order to gei to a school, I am
certain that most young people with chil-
dren, or those whose children are yet
to be born, probably look at a commu-
nity in its total aspect and consider
proximity to schools and the type of
education offered in choosing the place
where they may live.

Conversely, I think it is true that there
is much to be said for the confidence, the
assurance that a youngster has when
he first begins school, when he is able
to be with youngsters that he has known
in preschool days. I happen to believe
that one of the most objectionable side
effects of busing of children, particularly
young children, is that when a child in
the first grade is loaded onto a bus and
moved out of the neighborhood, away
from his friends, many tensions can
easily develop in that young person.

So there are two situations: First, those
persons who deliberately choose a locality
because of many considerations, includ-
ing that of schools; second, the situation
that evolves in which people find them-
selves in a particular community and
because their children have reached the
first grade in that area, they, too, would
hope that their children would not have
to be removed from that area when they
begin school.

Does the junior Senator from Alabama
share my feeling in this regard?
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Mr. ALLEN. Yes, I certainly do. I ap-
preciate very much the contribution
that the distinguished Senator from Wy-
oming is making to this discussion.

I recall most pleasantly that all
through the some 20 months of this Con-
gress, as the problems of the public
schools of the Nation have been under
discussion in the Senate, the distin-
guished Senator from Wyoming has
shown an all too rare perception of the
problem involved, an all too rare sym-
pathy with the South in our problem of
trying to save our public school systems.

I want to commend and express my
appreciation to the distinguished Sen-
ator from Wyoming for his stand on the
issues that have been presented to the
Senate in this area. I recall his votes
for freedom of choice, for neighborhood
schools, for the Stennis amendment, and
for uniform application of the desegre-
gation rules and guidelines of the Fed-
eral Government.

I hope that the distinguished Senator
from Wyoming would feel that this
would be a compliment; I intend it in
that fashion. It is the opinion of the
junior Senator from Alabama that the
distinguished Senator from Wyoming
would make a most able southern U.S.
Senator, that he would feel very much at
home in Alabama, and that he would feel
very much at home in some of the seats
on this side of the aisle.

Again I express my appreciation to
the distinguished Senator.

Mr. HANSEN. Mr. President, if the
Senator will yield further, let me say
that I am indeed grateful to him for his
very generous observation. I should like
to make a couple of further observations,
if I may.

No. 1, without going into the historical
situation from which arose the argument
over de jure and de facto segregation,
I think few people can deny that today
most of those persons who are caught
up in so-called de jure segregation, to
which one set of laws apply, as well as
those involved in a de facto segregation
situation, to which a different set of laws
apply, cannot be held responsible for
either situation. That may have been
true in the past; I do not dény that at
all. But although there were conscious,
deliberate, legislative, and administra-
tive efforts to segregate races in the
schools in the past, I think that today,
if we are fair with ourselves, we will
have to say that the overwhelming ma-
jority of people, whether they live in the
South or in the North, had not had all
that much to do with it. As a conse-
quence, I take a dim view of some legis-
lators and some members of the courts
and others who, while publicly inveigh-
ing against segregation in the Halls of
Congress and in the courts throughout
the land, do everything they can to put
on the record the condemnation that
they would like to be a part of insofar
as de jure segregation goes; yet they will
turn around, by their actions, and per-
petuate de facto segregation.

To me, it is interesting. But I could
not take the position that is taken by
some legislators, saying the things that
have been said by them and then do-
ing what a good many of them have
done.
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If they believe that this system is as
good for the country as they proclaim it
is, all I can say is that they ought to be
in the Chamber today, helping to intro-
duce legislation and seeing to it that it
is enacted, which would desegregate,
whether it be de facto or de jure segre-
gation, and seeing to it that there is a
uniform blend of the races throughout
the United States, insofar as that can
be accomplished.

When it came to that point, I think a
great many legislators would have to ad-
mit that the very points that are being
made by the distinguished Senator from
Alabama have a great deal of validity,
that it just might be more important to
a young schoolehild, attending school for
the first time, to have the advantage of
going to school near at home, to have the
advantage of being with friends he has
known and has played with, and not to be
subjected to the trauma, which surely
will follow, of being picked up and hauled
by bus to some distant school, to be placed
with youngsters none of whom he has
ever seen before. All the advantages that
are recognized that go with matriculating
in a school near home, to which the Sen-
ator has alluded, for the most part are
denied this youngster, plus the fact that
he is subjected to the emotional strain of
being removed far from home, far from
friends, far from anyone he knows.

I would hope that the Members of this
body and of the other body and some
members of the court would be honest
enough with themselves to say that they
would be perfectly willing to have their
children treated in precisely the same
manner as they now contend must be ac-
corded a great many children in the
South and a great many children in some
other parts of the country. I will think
that they are sincere when they take the
leadership in such a movement.

If children can be bused across school
district lines and across county lines, I
see no reason why they cannot be bused
across State lines, if the practice of bus-
ing is considered so desirable. It is not too
far to bring them across the Potomac
River; but I think that to start bringing
youngsters from Maryland and Virginia
into the District and taking youngsters
from the District into Maryland and Vir-
ginia, some of those who now find so
much merit in the course they have
helped to chart for the schools of this
country would be the first to cry “Stop!”

I thank the distinguished Senator for
letting me take so much of his time.

Mr. ALLEN. I thank the distinguished
Senator from Wyoming for his penetrat-
ing analysis of this problem and this
situation. He has certainly touched on a
most sensitive area in pointing out that
if segregation is bad in the South, if it
results in unequal educational opportu-
nities in the South, if desegregation
should be forced on the South, then these
same rules, these same prineiples should
be applied as well in sections outside the
South, and that the very people who are
insisting on forced, immediate desegre-
gation in the South should adopt the
same attitude with respect to segregation
in the public schools of the North.

I should like to suggest also that some
day we are going to have a uniform policy
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with respect to racial balance in the pub-
lic schools, North and South, and what-
ever Congress in its wisdom, whatever
the HEW, whatever the Federal courts
mete out to the South today will some
day be meted out in equal measure to
sections outside the South. We cannot
continue indefinitely to have one sys-
tem for the South and another system
for the North.

Abraham Lincoln said:

A house divided against itself cannot stand.

He was quoting from the Bible, of
course. Thus, we cannot forever have a
dual system, one for the North and one
for the South, in this most important
area affecting the boys and girls of the
entire Nation.

Mr. HANSEN. Mr. President, will the
Senator yield for one further moment?

Mr. ALLEN. I yield.

Mr. HANSEN. I should like to observe
that there are a great many of us who,
while not denying that at some level
there may be small advantage toward
broadening the opportunity for compe-
tition among school students, it has cer-
tainly not been proved—to my satisfac-
tion, at least—that we are making the
best use of our educational dollars when
we spend tremendous sums busing chil-
dren back and forth, having buses cross
midway on their routes, hauling some
children east and others west across
town, and north and south across town,
when we know that there is much that
could be done for the schools by spend-
ing money for better facilities, for more
adequate equipment, for more and bet-
ter qualified teachers than they have had
in the past.

I cannot believe that what has come
out of the legislative and judicial actions
which have brought us to the point at
which we now find ourselves as we con-
front the fall of 1970 proves that we are
making the best use of our education
dollars.

I hope that we might spend more
money on all the schools, but particu-
larly on those which are the weakest in
equipment, in teaching staff, and in fa-
cilities. If we could do that, if we could
provide better education in each of the
schools and save the money we are
spending trying to achieve a sociological
goal, I would think we would be serving
our Nation better at this particular time.

I thank the distinguished Senator
from Alabama.

Mr. ALLEN. I thank the Senator from
Wyoming. I should like another mo-
ment or two to propound a guestion to
the Senator from Wpyoming. If every
child were given the opportunity to go
to any school in the system that he
chose to go to, would not that zive every-
one the same opportunity? Would it not
be fair and equal treatment if we were
to support the principle of freedom to
choose and attend the school of one's
choice? Would that not impress the Sen-
ator from Wyoming as being a fair and
equal application of the law?

Mr, HANSEN. As the distinguished
Senator knows, I am not a lawyer, And
there are many school systems I have
not seen, but on its face, I can see noth-
ing wrong with the so-called freedom of
choice. It seems to me to have much
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merit. I think that those who inveigh
against it, as nearly as I know, always
try to say it really is not true freedom
of choice; but I feel certain that the
junior Senator from Alabama is speak-
ing of true freedom of choice.

Mr. ALLEN., Yes, indeed.

Mr, HANSEN. With that in mind, I
have no argument at all.

Mr. ALLEN. The people of Alabama
ask for freedom of choice—a bona fide
freedom of choice, a freedom of choice
that is fairly and impartially enforced,
where the school doors are open to any
child.

They say that the Supreme Court has
never defined the term “unitary school.”

The Chief Justice takes exception to
that statement and states that the Su-
preme Court has defined ‘“unitary
school”; that it has been defined in an
opinion of the Supreme Court as a school
where no child is effectively excluded by
reason of his race or color. Thus, that
would seem to imply to the junior Sen-
ator from Alabama that freedom of
choice should comply with that type of
definition of a unitary school, where no
child is effectively excluded from attend-
ance by reason of his race or color. Thus,
it works both ways. It works with respect
to a white child and a black child. It
would enable the white child to go to a
school of his choice. If he were excluded
from that school by reason of his race or
color, then that would not be a unitary
school. The same way with a black child.
If he were effectively excluded from at-
tending that school by reason of his race
or color, then that would not be a uni-
tary school.

However, under the Supreme Court’s
orders, and the plans of the HEW, a
white child is told where he has to go,
and he must go there because of his race.
The black child is told where he has
to go, and he is told to go there because
of his race. Thus, it occurs to met that
the very plans which are being forced on
the school systems of the South violate
definition of a unitary school.

Mr. HANSEN. At this point, Mr. Pres-
ident, let me say that I can see need for
the holding by school boards of authority
sufficient to regulate attendance so as
to make good use of all facilities within
a particular school district.

Mr. ALLEN, Very definitely.

Mr. HANSEN. However, I would say
that if, beyond that, freedom of choice
were to be more widely extended and
recognized than is the case in the situ-
ation today, then it certainly would fol-
low that we would not find the anoma-
lous situation to which the distinguished
Senator from Alabama has referred. He
speaks of children being forced to travel
beyond empty schools, schools that are
closed now, and are being taken much
farther away from their homes in order
to comply with the decisions of the Su-
preme Court and with the decisions of
the law of the land as passed by Con-
gress.

Most certainly this sort of situation, I
should think, under a full freedom-of-
choice plan would not obtain. I cannot
think of very many people who would
be willing to have their youngsters bused
beyond one school and taken much far-
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ther away to another school in order to
achieve a racial balance.

Mr. President, if that does help to clear
my response to the question of the dis-
tinguished Senator from Alabama, I am
happy to submit it.

Mr. ALLEN. Mr. President, I appreciate
the extremely valuable contribution of
the Senator from Wyoming to this all-
important subject.

I return now to the article published
in the Nation’s Business magazine, and
quote District of Columbia officials fur-
ther:

Distriet of Columbia officials in a report on
what has been happening in their jurisdic-
tion: “No evidence was found that any major
changes in aptitude or achievement test
scores were associated with any of the ...
school programs.

In general, there was failure to recognize
the intent and philosophy of the legislation.

And a harsh indictment has come in the
resulting reports by the cities and states
which have poured into the Office of Educa-
tion. There have been comments such as:

From Nebraska officials, “Reading achieve-
ment levels of disadvantaged readers were
no higher after one or two years of partici-
pating in Title I programs than achlevement
levels that would have been expected for the
same grade levels without them.”

And Florida's latest evaluation report
showed the relative performance of thou-
sands of children on language, reading and
arithmetic achievement tests declined after
exposure to the “benefits” of Title 1.”

A Parsons, Kansas, school official wrote:
“Probably there has been as much good acci-
dentally as there has been on purpose.”

Minnesota education authorities said: “The
most serlous criticism of the projects may
well be that they continue, even if in a more
concentrated form or on a more individual
basis, the same type of educational programs
and activities that produced the education-
ally disadvantaged child.

And a Kansas educator said: “Projects in
some schools are doing irreparable damage to
the ongoing regular programs.”

Said Florida officials: “The frustrations in-
volved in this interagency planning approach
were so disquieting at times that there was
much question as to whether the benefits
gained would offset the problems created.”

And from Maine: “It appears to us that
there is no necessity for legislation relating
community action programs to Title I pro-
grams, since the CAP committee is not
staffed to intelligently review a Title I
project.”

One New Jersey official: *“We have just
about completed approval for projects for
fiscal year 1967 and yet we received, in the
past week, a draft of revised rules and regu-
lations to be used for fiscal year 1967."

Ohio officlals complained: “Inadequate
planning was apparent in that the evalua-
tion format, neither in the initial stages nor
in its final form, embodied a meaningful
basis for evaluation.”

Alaska officials blew up on 1968 evaluation
procedures.

Eentucky plaintively noted it has received
a copy of “Questions to be Answered by State
Elementary and Secondary Education Act
Title I Evaluations” in April, 1968. Then it
received a second, slightly different copy. And
then a third, with more variations. Which
was the final copy?

“A mad rush and poor use of funds
throughout projects” (Arizona). “Much du-
plication of time and effort at both state
and local levels.” (Vermont).

Mr. President, I ask unanimous con-
rent that the entire article be printed in
the Recorp at the conclusion of my
remarks.
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The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 1.)

Mr. ALLEN. Mr. President, most of the
above complaints relate to title I pro-
grams and expenditures, but they speak
most eloquently to the point of bureau-
cratic ineptitude, inefficiency and in-
competence of many so-called education
experts in the Department of Health,
Education, and Welfare. These share a
responsibility for some of the near in-
credible school plans imposed on the
South.

Mr, President, let me refer now to an
article which appeared in the U.S. News
& World Report in its October 13, 1969,
issue. The article is entitled “Why School
Busing Is In Trouble.” The article is a
report on a nationwide survey. It con-
cludes that the nationwide trend is
against busing as a way of integrating
city schools in the North. The reasons are
many and compelling. Situations are de-
scribed in Chicago, Minneapolis, Los An-
geles, Boston, and other areas of the
Nation.

Mr. President, I ask unanimous con-
sent that this article be printed in the
REecorp at the conclusion of my remarks.

The ACTING PRESIDENT pro tem-
pore. Without ojection, it is so ordered.

(See exhibit 2.)

Mr. ALLEN., Mr. President, I could
continue citing similar material to fur-
ther illustrate the costly failure of ef-
forts throughout the Nation. We have
cited this material merely to illustrate
the nationwide scope of the problem and
to suggest the incompetency of those in
whose hands the problem has been
placed.

ORIGIN AND CHRONOLOGICAL DEVELOPMENT

OF PROBLEM

Mr. President, I should now like to dis-
cuss the origin and the chronological de-
velopment of this problem with respect
to the desegregation of public schools in
the South and, if there is to be any in the
North, then in the North, too.

The chaotic public school situation in
the South and throughout the Nation did
not just happen. It has its origin in de-
partures from fundamental prineciples of
constitutional government. The problems
have been compounded by nearly unbe-
lievable incompetence of Federal bureau-
crats in trying to implement what Fran-
cis Keppel expressed in the title of his
book “The Necessary Revolution in
American Education.”

Mr. President, I think it is extremely
important to explore the origin and de-
velopment of these problems. Let us get
to the root of it. We will skip over the
original 1954 Brown decision, Few, if
any, believe that this decision could be
reversed without a constitutional amend-
ment, and I know of no one who believes
that such an amendment could be
adopted at this time. In the South, the
original Brown decision was reluctantly
accepted.

All States with statutory laws requir-
ing segregation in schools repealed them.
In some Southern States segregation was
provided for in State constitutions. These
also were stricken by constitutional
amendments freely and voluntarily ap-
proved by the people.
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So, de jure segregation, segregation
said to be imposed by law, came to an
end in the South within a reasonable
time after the original Brown decision.

But the second Brown decision did
more than strike down segregation de
jure. The second Brown decision said
that previously segregated school sys-
tems, although constitutional and proper
prior to Brown I—I refer to the 1954
Brown case as “Brown I" and to the sub-
sequent Brown case as “Brown II"—
would have to be reformed and altered.
The Supreme Court imposed an affirma-
tive duty on local school authorities to
do the job.

Herein, Mr. President, lies the root of
the problem. Here is the original de-
parture from law and reason which has
proven the source of many problems.
First, the idea that the nonrepresenta-
tive, nonelected branch of the Federal
Government could properly employ ju-
dicial powers to enforce monumental
social reforms affecting the lives and
welfare of millions of parents, school-
children, and elected school officials is
nothing short of revolutionary.

It is difficult to imagine a more revolu-
tionary or a more tyrannical idea. It
has corrupted the Constitution and along
with it fundamental concepts of equity
and justice. This we will demonstrate
in just a moment. But, first, let us
examine the method by which the
Supreme Court sought to implement its
idea of social reform by judicial decree.
That is what this is—social reform
rather than educational reform. The
method of implementation has com-
pounded the problem a hundredfold.

Justice Black has given a fair sum-
mary of the method of implementation
adopted by the Court. He said:

After careful consideration of the many
viewpolnts .. . we announced our decision in
Brown II, 349 U.S. 204 (1955).

That was the year after the original
Brown case.

At this point, Mr. President, I will list
in numerical sequence precisely what the
Court held—in the words of Justice
Black:

1. We—

The Supreme Court—

held that the primary responsibility for
abolishing the system of segregated schools
would rest with the local school authorities.

Justice Black continued:

We were not content, however, to leave this
task in the unsupervised hands of local
school authorities. . . .

2. The problem of delays by local school
authorities . . . was therefore to be the
responsibility of courts, local courts so far
as practical . ..

3. Those courts to be guided by traditional
equitable flexibility to shape remedles . . .

Mr. President, it staggers the imagina-
tion to consider that that Court devoted
4 days to the argument on this single
problem of implementation and yet
came up with something so impractical.
For example, an undisputed fact is that
local school authorities did not have and
never had the power to carry out the
court imposed responsibility to dismantle
the institutional structure of public edu-
cation incorporating segregated schools.
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Local school authorities cannot alone
establish a ‘“unitary school system”—
whatever that term may mean. The
school system was imposed by State
legislatures—by the law of the Constitu-
tion, and by State statutes.

It is simply incredible that the Court
should have felt no responsibility to bet-
ter inform itself as to powers of local
school authorities. They should have
known that schools are operated under
voluminous school codes enacted by
State legislatures. Local school authori-
ties are not autonomous sovereign bodies
with power to enact their own laws.
Their powers are derived from State
legislatures. The powers so conferred are
executive in nature and not legislative.
Local boards of education are not em-
powered to spend school funds as they
see fit. School revenues are appropriated
and are budgeted. State support is ear-
marked by legislature by object and by
purpose. In most school districts in the
South a far larger portion of school op-
erating revenues are provided by State
legislatures than by local governmental
bodies.

School boards cannot levy taxes—they
cannot use proceeds of taxation which
are earmarked for retirement of bond is-
sues or for payment of teachers salaries
or to purchase buses. In most States,
procedures for school closings, consolida-
tions, and resulting transfer of pupils
and teachers are prescribed by State stat-
ute. State enacted teacher tenure laws
strictly govern assignment and transfer
of teachers.

Under the circumstances, Mr. Presi-
dent, how in the name of commonsense
could the Supreme Court have imagined
that local school authorities could reform
the public schools? Is it to be imagined
that these things could be done without
money? Is it imagined that local school
authorities can levy taxes?

I doubt that members of the Supreme
Court or anybody else for that matter
had a clear idea of the extent to which
the Court would eventually go in pushing
its reforms. Nevertheless, State legis-
lators at the time, and I was one of them,
reasoned that law does not require the
impossible and that all that local school
authorities could do within the realm of
possibility was to administer fairly and
impartially a system of pupil placement
which permitted parents an opportunity
to choose the school their child should
attend.

Certainly, this reasonable appraisal of
the possible was supported by the first
definitive interpretation of the Supreme
Court Brown decision, one of the origi-
nal suits on remand to the district court.

In Briggs v. Elliott (132 F. Supp. 776)
the Court said, and this is no longer the
law of the land but I am pointing it out
as part of the evolution or transition
from one position to another by the Fed-
eral courts:

1. “It (the Supreme Court) has not de-
cided that the federal courts are to take
over the regulation of the public schools of
the state.

2. “It has not decided that the states must
mix persons of different races in the schools
or must require them to attend schools, or
must deprive them of the right of choosing
the schools they attend.
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3. "What it has declded, and all that it
has decided, is that a state may not deny to
any person on account of race the right to
attend any school that it maintains—but,
if the schools which it maintains are open to
children of all races, no violation of the con-
stitution is involved even though the chil-
dren of different races voluntarily attend
different schools, as they attend churches.
(Emhasis supplied.)

4. “Nothing in the constitution or in the
decision of the Supreme Court takes away
from the people freedom to choose the
schools they attend. The constitution in
other words does not require integration. It
merely forbids discrimination. It does not
forbid such segregation as occurs as the re-
sult of voluntary action. It merely forbids
the use of governmental power to enforce
segregation.” (Emphasis supplied.)

Mr. President, the Supreme Court de-
nied certiorari and consequently the
above interpretation was widely accepted
by constitutional authorities as guidelines
for State legislatures. Nine Southern
States adopted the principle of freedom
of choice and pupil placement laws as
logical steps toward compliance with Su-
preme Court decisions in the Brown case,
showing an attitude on the part of the
Southern States to comply with what the
Supreme Court said the law was. As I
will point out later the Supreme Court
has not decided many of the guestions
that are causing so much of the chaos.
They need to come back from their 3-
month recess, which they take every year,
and decide some of these questions. There
has been a time when the junior Senator
from Alabama would have felt that pos-
sibly a 12-month-per-year recess for the
Supreme Court would have been in the
best interests of this country, but with
so many questions before the Court on
appeal to the Court, so many questions
to be decided, it seems that it is the duty
of the members of the Supreme Court to
come back from their recess and decide
these questions and set in order the pub-
lic school system of the Nation, to the
chaos in which they have had such a
part.

Mr. President, as late as 1963 Federal
courts upheld freedom of choice and
pupil placement laws, and Federal courts
have avoided holding that State consti-
tutional provisions which protect the
right of parents to freedom of choice are
outlawed by the 14th amendment.

On the other hand, Federal courts, in-
cluding the Supreme Court, have taken
the position that freedom of choice, while
not unconstitutional, is permissible only
if parents choose schools so as to meet an
unspecified racial mix as may be pre-
scribed by various Federal courts.

They have not ruled that freedom of
choice is unconstitutional. They have
held that since the application of the
freedom-of-choice rule and policy did
not result in the required but unspecified
racial mix, the freedom of choice plan
would be stricken down—not because it
was freedom of choice, but because it did
not provide the type and degree of racial
mix that the Supreme Court seemed to
think it should have. But at that time
they should have taken the opportunity
to point out what is the racial mix that
is required to meet their views as to what
is necessary to desegregate the public
schools.

The Supreme Court allows the district
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courts and the courts of appeal all over
the country to come up with different in-
terpretations, different rules, and does
nothing to advise the lower courts of
what the law is. I hazard the opinion that
the Supreme Court has the law with re-
spect to desegregation of public schools
in such a state of confusion that not only
does a school board official or a teacher
or school administrator, and not only do
the district courts and the courts of ap-
peal, not know what the law is, but that
the Supreme Court itself does not know
what the law is. If it does know, it is high
time it is imparting that information to
the people of this country, because it
has been 16 years since the Brown de-
cision.

Chief Justice Burger points out three
areas in which the Supreme Court has
not ruled. I hope I get to that point be-
fore my time is up.

Mr, President, I submit that the Brown
II decision was a grave and almost in-
comprehensible mistake. The method of
implementation prescribed was divorced
from practical, down-to-earth realities.
It had no relation to the factual situa-
tion as it existed then or as it exists to-
day. Reason and rationality are the es-
sence of law. Without these attributes a
statute or decree can be put into effect
only by resort to force—sheer, brutal,
naked force.

That, Mr. President, is precisely what
the Supreme Court authorized when it
invited district courts to preside over lo-
cal boards of education and to fashion
remedies under equitable powers of Fed-
eral courts.

For 5 years U.S. district courts and
State and local school authorities
wrestled with the problem of trying to
find out what the Supreme Court would
require. The Supreme Court satisfied it-
self with a case-by-case process and ex-
pounded on the meaning of “deliberate
speed”; it considered State pupil place-
ment laws; it passed on pupi. transfer
provisions; it considered questions con-
cerning administrative remedies, free-
dom of choice, and similar questions.
Throughout this time the Supreme Court
permitted conflicting and contradictory
U.S. distriet court opinions to stand and
refused to address itself to the resolution
of these conflicts. Then in 1960, United
Nations Educational, Scientific, and Cul-
tural Organization entered the picture.
In December 1960 it adopted a “Conven-
tion on Discrimination in Education,”
and an almost identical document en-
titled “Recommendation on Discrimina-
tion in Education.” Congress would
have had to approve a ‘“‘convention” but
the Executive could agree to implement
the “recommendation,” the provisions of
which differ only slightly from the pro-
visions in the formal “convention.”

Mr. President, I request unanimous
consent that the texts of these docu-
ments be printed in the Recorp in the
Extensions of Remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibits 3 and 4.)

Mr. ALLEN. These agreements and
conventions are interesting as an indica-
tion of how far their provisions have been
implemented in the United States by
executive and judicial decrees and to
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what extent they have been implemented
by actions of Congress. The texts are also
interesting because they raise very pro-
found constitutional questions extrane-
ous to immediate problems in public
school education.

Mr, President, from the time of the
acceptance by the United States of “Rec-
ommendations on Discrimination in
Education,” our Nation has undergone a
continuous revolution in public school
education dimly outlined in *“The
Necessary Revolution of American Edu-
cation” by Francis Keppel, who was Com-
missioner of Education in 1962 under
President Kennedy, and primarily re-
sponsible for implementing the “Agree-
ment.”

As the Keppel revolution gathered
steam some of the major foundations in
our Nation helped finance a gigantic
propaganda program aimed at the enact-
ment of the Civil Rights Act of 1964. This
act ushered in a new era of litigation. It
opened new legal questions and it pro-
vided the opportunity for the U.S. Su-
preme Court to demonstrate once again
an incapability to face up to necessary
constitutional questions which had to be
determined and which remain to he
determined.

The failures of the U.S. Supreme Court
from the enactment of the 1964 Civil
Rights Act can be traced to refusal to
decide whether or not the Constitution
of the United States requires racial bal-
ance in public schools.

Mr. President, this is the issue central
to and controlling all others. Those nine
men, sitting in the marbled mausoleum
across the way, are primarily responsi-
ble for the disastrous and tragic school
plans imposed upon the public schools in
the South by reason of their failure to
decide this vital issue.

Innumerable U.S, district court judges
have complained, and rightfully so, of
the inability to determine what the Su-
preme Court means in the use of a mul-
titude of new and vague terms employed
by the Court dating from enactment of
the Civil Rights Act of 1964.

For example, as late as December 30,
1969, the U.S. district court judge who
presided in the important case entitled
“Beckett and Others Against the School
Board of the City of Norfolk,” decided
December 30, 1969, complained that such
terms as “desegregation,” “intergration,”
“unitary system,” nondiserimina-
tory,” and others have not been defined
by the Supreme Court. Neither have
such terms as “diserimination,” “racial
ratios,” “root and branch"—where they
said segregation has to be destroyed root
and branch—and “racial balance.” But
the most important of these is racial bal-
ance.

When the Supreme Court decides the
question of racial balance in public
schools, the importance of other defini-
tions will disappear. If racial balance is
required by the Constitution of the
United States then the entire issue can
be consigned to computers and the means
of achieving racial balance are of sec-
ondary importance.

But if the Supreme Court decides that
racial balance is required it will also have
decided that parents no longer have a
right superior to that of the State to de-

CONGRESSIONAL RECORD — SENATE

cide the type of education their children
shall receive and that parents shall no
longer have a voice in the choice of
schools their children shall attend.

If the Constitution requires racial bal-
ance in public schools, than parents will
have been denied the human rights of
parental supervision and control of their
own children in matters affecting their
health, safety, welfare, and moral train-

ing.

On the other hand, if racial balance in
public schools is not required by the
Constitution, then and only then are
definitions of ‘“desegregation,” “unitary
school” and similar words and phrases
of importance.

On the problems of definitions, it is
worthy of note that the Supreme Court
and the Department of Justice and the
Department of Health, Education, and
Welfare refuse to accept definitions al-
ready provided by Congress.

In addition, the U.S. Supreme Court,
the Department of Health, Education,
and Welfare, and the Department of
Justice have failed to accept the defini-
tion and judgments respecting racial
balance provided by the United Nation's
agencies and instrumentalities.

For example, the International Com-
mission of Jurists in a special 1965 re-
port based on a study of racial dis-
crimination in British New Guinea, de-
fined the terms *racial discrimination’
and “racial imbalance,” No one will
question the liberal credentials of the
International Commission of Jurists
whose study of the problem was under-
taken at the request of the Government
of New Guinea.

Mr. President, I want to call attention
to the following definitions and discus-
sion excerpted from the above report.

The term “imbalance” implies some de-
parture from a standard or norm and pre-
sumably, . . . its obverse, “balance” should
imply conformity with such a standard or
norm. Part of the difficulty surrounding an
ingquiry of this nature will inevitably cen-
ter around the determination of such norms.

Let me call special attention to the
following excerpts:

The term “imbalance” implies the exist-
ence or possible existence of a balance which
amounts to a fixed criterion of participation
of the different racial groups in the fields
concerned . . . such criterion is proportional
to the numerical strength of the various ra-
cial groups.

We are of the opinion that it is neither
possible nor desirable to fiz such an absolute
standard of racial participation. It is not
required by the ezxisting constitution of Brit-
ish Guiana or by international law. (em-
phasis added)

We are convinced that any attempt to fix
an absolute standard of racial participation
in the public services would lead to arbi-
trary procedures which would, in the long
run, retard racial harmony in the commu-
nity. ... .

We do not consider that such dispropor-
tionate participation s in itself undesirable;
but it is necessary to give full weight to the
existence or non-existence of such a fact in
determining whether or not racial discrimi-
nation exists.

Mr. President, despite the laws of Con-
gress on this subject and despite the au-
thoritative opinion of international au-
thority, the Supreme Court of the United
States has taken precisely the opposite
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view as it relates to teachers. This, too,
has contributed to the present mess and
uncertainties in the public school system.

On June 2, 1969, the Supreme Court
handed down a ruling in a Montgomery,
Ala., school case relating to assignment
of public school teachers. The Supreme
Court rejected a “substantial or approxi-
mate” participation in favor of an arbi-
trary ratio.

However, in what has become a char-
acteristic of the Supreme Court opinions,
the Court did not rule that “racial bal-
ance” is required by the U.S. Constitu-
tion. Instead, the opinion held, in its nec-
essary effect, that any deviation from
racial balance is unconstitutional.

The implications of the principle ex-
tend to all public services and could
eventually affect all public employees in
every aspect of public service without
regard to qualifications, merit, tenure,
and other valid standards. It is a land-
mark decision. For if it is a valid prin-
ciple as applied to teacher assignments,
it is also valid as applied to pupil assign-
ments.

Mr. President, I have previously com-
mented on this decision in greater detail,
and I request unanimous consent that
my remarks which appeared in the ConN-
GRESSIONAL REcorp of June 17, 1969, be
printed in the appendix to these remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 5.)

Mr. ALLEN, Let it be said to the credit
of Chief Justice Burger, however, that
he does not consider the racial balance
question decided. The following state-
ment by Chief Justice Burger seems to
indicate that he recognizes that the
racial balance question must be decided
before other related questions can be
answered. This is what he says in his
opinion:

As soon as possible, however, we ought to
resolve some of the basic practical problems
when they are 3ppropriately presented in-
cluding whether, as a constitutional matter,
any particular racial balance must be
achieved in the schools; to what extent
school districts and zones may or must be
altered as a constitutional matter; and to
what extent transportation——

In other words, busing—
may or must be provided to achieve the ends
sought by prior holdings of the Court, (Em-
phasis supplied).

These are the three things that he
says have not been decided and ought to
be decided. In other words, the Chief
Justice of the United States is saying
that the Supreme Court, after 16 years
of fumbling with this most important
question, still has not decided these three
most important questions : Whether any
particular racial balance must be
achieved in the schools, to what extent
school distriets and zones may or must
be altered as a constitutional matter,
and to what extent transportation may
or must be provided to achieve the ends
sought by prior holdings of the court.

Yet we find the district courts and ecir-
cuit courts of appeals approving and im-
plementing plans of HEW, or devising
plans of their own, putting into effect
all three of these procedures, not one
of which has been ruled on by the Su-
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preme Court, according to the Chief Jus-
tice himself. So these matters need clari-
fication.

Mr. President, the distinguished na-
tional columnist, David Lawrence, in an
article appearing in the U.S. News &
World Report, August 31, 1970, has
presented a compelling argument why
U.S. Supreme Court clarifications are
needed. I request unanimous consent that
his article entitled “Clarification Needed"
be printed in the appendix to these re-
marks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 6.)

Mr. ALLEN. In the interest of further
illustration of the point of clarification,
I request unanimous consent that my re-
marks on the subject which appeared in
the ConGrEssIONAL REcORD of August 25,
1970, be printed at the coneclusion of my
remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 7.)

Mr, ALLEN. I further request unani-
mous consent that an article entitled
“Do Most Americans Secretly Want
Segregation?” by the distinguished Sen-
ator from Connecticut (Mr. RIBICOFF)
which appeared in Look magazine dated
September 8, 1970; and the Washington
Post, August 29, 1970, editorial entitled
“Desegregation: Waiting on the Court”
be printed in the appendix to my re-
marks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibits 8 and 9.)

Mr. ALLEN. I also ask unanimous con-
sent that a résumé dated August 6, 1970,
prepared by me entitled “The Fight To
Return Public Schools to State and
Local Control” be printed in the RECORD
as an appendix to my remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 10.)

Mr. ALLEN. Mr. President, the Fourth
Circuit Court of Appeals has announced
a ‘“rule of reasonableness” in ecarrying
into effect the desegregation policies re-
quired by the Supreme Court. The case
in which that rule was announced is be-
fore the Supreme Court. If that ‘‘rule of
reasonableness” is adopted, it could be
the answer to this problem.

We find the Justices on vacation until
October, and schools opening all over the
country. Some schools are opening in
Alabama today, and others are opening
next week, some already having opened.

The Supreme Court has it within its
power to announce rules of law that
would help clear up and clean up the mess
and confusion that have been caused in
the public schools of the South by their
own decisions and their failure to clarify
those decisions.

Supreme Court Justices are appointed
for life. I might say parenthetically that
I believe the district court judges ought to
be elected. The courts of appeals judges
ought to be appointed for stated terms.
The Justices receive compensation of
$60,000 per year. They are able to retire
at $60,000 per year after not having paid
1 cent into any retirement fund. Yet,
they take each year a 3-month vacation,
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regardless of the chaos in which our
public schools find themselves. I believe
it is the responsibility of the Supreme
Court to come back into session and de-
cide these matters, these cases, these
principles that are pending before them.

EXECUTIVE DEPARTMENT

All the blame for the present school
situation does not rest upon the Supreme
Court. The executive branch of the Gov-
ernment shares a large measure of re-
sponsibility for existing chaos in our
public schools, In speaking of the exec-
utive department, I refer more specifi-
cally to the Department of Health, Edu-
cation, and Welfare and to the Depart-
ment of Justice. These agencies of the
executive branch have simply taken the
bit in their teeth and are beyond control
of Congress as expressed in existing stat-
utes and restraints.

In this connection, the laws of Con-
gress are treated with contempt. The fol-
lowing is a partial list of specific statu-
tory provisions of law which these agen-
cies have consistently and persistently
violated:

Sec. 401 (b) “Desegregation” means the as-
signment of students to public schools and
within such schools without regard to their
race, color, religion, or national origin, but
“desegregation” shall not mean the assign-
ment of students to public schools in order
to overcome racial imbalance.

Congress said further:

Sec. 407 (a)(2) . . . nothing herein shall
empower any official or court of the United
States to issue any order seeking to achieve
a racial balance in any school by requiring
the transportation of pupils or students from
one school to another or one school district
to another in order to achieve such racial
balance, or otherwise enlarge the existing
power of the court to assure compliance with
constitutional standards.

Even later, Congress said in Public Law
89-750, section 181—1966:

Nothing contained in this Aect shall be
construed to authorize any department,
agency, officer or employee of the United
States . .. to require the assignment or trans-
portation of students or teachers in order
to overcome racial imbalance.

And still later, in 1969, Congress said:

No part of the funds contained in this act
may be used to force busing of students,
abolishment of any school, or to force any
student attending any elementary or sec-
ondary school to attend a particular school
against the choice of his or her parents or
parent in order to overcome racial imbalance.

In addition, I could cite provisions of
various statutes authorizing Federal as-
sistance to public education which speci-
fically deny the Executive the power to
prescribe employment practices of any
educational institution. In addition, such
a provision is contained in the 1964 Civil
Rights Act. We could also refer to the
provision of the 1964 Civil Rights Act
relating to the authority of the Depart-
ment of Health, Education, and Welfare
to withhold or cut off funds authorized
by Congress for the benefit of school
children. This provision of the law has
been and continues to be flagrantly vio-
lated by the Department of Health, Edu-
cation, and Welfare.

To further illustrate the damage done
by these merchants of rule or ruin, I
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want to cite two examples of their work. I
refer specifically to the school plans pre-
pared by so-called experts of the De-
partment of Health, Education, and Wel-
fare in Choctaw County, Ala., and Mo-
bile County, Ala.

The Choctaw County school plan is
celebrated in Alabama as the “Case of a
Confused Education Expert,” This indi-
vidual was employed by the Department
of Health, Education, and Welfare to
prepare a comprehensive school plan for
the Choctaw County, Ala., school system.
The plan was prepared for submission
to a U.S. district court judge as the work
of an expert.

The individual was so confused that
he referred to Choctaw County, Ala., in
one place in the plan, as being located
in Louisiana and at another place in the
plan Choctaw County, Ala., was located
in Mississippi. He spent all of a single day
in preparation of an in-depth study of
education needs and problems in Choe-
taw County. However, he failed to con-
tact any school official in the county and
made whirlwind, windshield inspection
of public school facilities in the county.

The school plan submitted to the court
was as disoriented as the education “ex-
pert” who prepared it. The plan proposed
what amounted to destruction of the
public school system in Choctaw County.
I have commented on this case previously
in greater detail in remarks which ap-
peared in the Recorp of October 14, 1969.
To further illustrate the point of bureau-
cratic incompetency and inefficiency, I
request unanimous consent that my pre-
vious remarks on the Choctaw County
case be printed in the Recorp at the con-
clusion of my remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 11.)

Mr. ALLEN. Many of the same criti-
cisms can be applied to the Mobile, Ala.,
school system plan prepared by so-
called experts in the employ of the De-
partment of Health, Education, and Wel-
fare. An editorial in the highly respected
Mobile Register makes the point better
than I can. The editorial expresses the
judgment that:

HEW's “plan” for the public school sys-
tem of Mobile County is in reality a for-
mula for the destruction of the system of
public education in this county. It is a
brutal bureaucratic atrocity of which no re-
sponaihie agency of government would be
guilty.

For the first time in American history, an
instrumentality of government in Wash-
ington, D.C., has gone so stark wild that it
openly calls for violation of federal law to
destroy a public school system.

Its ruthless, reckless, destructive, law-
defying scheme would virtually reduce the
system of public education in this county
to a daily clutter of pupil-hauling buses op-
erated as one segment of the bankruptey-
producing expenditures to which the school
system would be subjected as an inevitable
necessity to compliance.

What travesty, what mockery, what hypoc-
risy, what outrage perpetrated against the
public intelligence . . . (by the action of)
HEW.

I have since learned that the above two
examples are not isolated or exceptional
cases. It is common practice for HEW
educational experts to draw up school
plans based on the single criterion of
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racial balance. In view of the fact that
the cases I have described are typical, I
request unanimous consent that my re-
marks on the Mobile County school sit-
uation which appeared in the Recorp of
July 22, 1969, be printed at the conclu-
sion of my remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See exhibit 12.)

Mr. ALLEN., I continue to level criti-
cisms at the Department of Justice and
the Department of Health, Education,
and Welfare, but this does not improve
the qualifications of their experts or alter
their built-in preconceptions of law. I
have previously mentioned that these
departments willfully and wantonly dis-
regard the law, so criticism is not likely
to accomplish what must be done. Con-
gress has permitted these agencies to get
by with their lawless action. Federal
courts have condoned and encouraged
them.

It has reached the point where the
people of this Nation will have to as-
sert the ultimate sovereignty which is
theirs and demand corrective actions.
The people are already aroused. They
need only to be informed of the extent
to which their constitutional liberties
are being trammeled on by the executive
branch of Federal Government. In the
interest of informing the people, I want
to devote the next few minutes to outline
some of the constitutional liberties which
are being sacrificed on the alter of dis-
ciplines of rule or ruin in the public
schools of this Nation.

CONSTITUTIONAL QUESTIONS

A legislative solution to the problems
presented to this point cannot be pro-
vided until we fully understand the
magnitude of the departures from con-
stitutional law reflected in current prob-
lems created by the Federal judiciary and
by the Tederal executive.

Most, if not all, of the departures re-
late to the traditional protections of our
liberties provided by the due process
clause of article V of our Constitution.

It is unquestioned that due process of
law is a limitation on the powers and
on the means employed by the Congress,
the executive and the U.S. courts in the
creation of statutes and in their admin-
istration.

The violations of which I shall speak
are both procedural and substantive.
Both have the effect of curbing liberties
granted and guaranteed by the Con-
stitution. Executive department agree-
ments with international agencies de-
signed to reform domestic institutions in
our Nation are not consistent with con-
stitutional procedures demanded by due
process of law.

Delegation of legislative powers of
Congress to the executive without pre-
cise limitatioas on the power delegated
violate procedural due process of law.
In this regard the 1964 Civil Rights Act
violates due process of law and has be-
come the source of limitless evils and
innumerable problems. For one thing,
it has permitted the executive depart-
ment to become judge of its own powers
in matters vitally affecting the health,
safety, morals, welfare, and cultural
training of schoolchildren.
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For another thing, it has permitted
the executive department to create
“dual standards” in the administration
of laws so that provisions of the Civil
Rights Act can be utterly disregarded
in one section of the Nation and enforced
by arbitrary and unreasonable means in
another section of the Nation.

It establishes the proposition that pro-
visions of the Constitution of the United
States mean one thing as applied to one
section of the Nation and something en-
tirely different as applied in other sec-
tions of the Nation. The de facto-de
jure distinctions are the result of spe-
cial pleaders in the Department of
Health, Education, and Welfare. The
distinction is mythical, fictitious, and
invidious. The distinctions violate pro-
-i:edural and substantive due process of
aw.

The asserted power in the executive
department to close and order the aban-
donment of school buildings and other
facilities violates due process of law.
These facilities were constructed from
the proceeds of the sale of bonds. Taxes
are earmarked for payment of these
bonds. Payment is guaranteed by statute
and by contract. Outstanding bonded
indebtedness remains. Closing of such
schools on order of the Federal courts
or the Federal executive is equivalent to
condemnation of this property. It is
equivalent to taking property of citizens
represented by payment of taxes ear-
marked for payment « f bonded indebted-
ness without a scintilla of due process of
law. More specifically, such procedures
are contrary to due process provisions
of article V" of the Constitution.

Teacher tenure rights which have be-
come vested by law are abrogated by
procedures which compel transfer and
assignment of teachers contrary to their
vested right of tenure. This, too, violates
article V of the Constitution.

The arbitrary compulsion of teachers
to teach only in certain schools and lo-
calities abridges the constitutionally
protected right of freedom to contract.
This procedure also violates property
rights traditionally recognized and pro-
tected by article V of the Constitution.

The administrative regulations by
which private schools are denied a tax
exempt status has the effect of amend-
ing, modifying, and in some respects re-
pealing laws of Congress. This violates
procedural due process of law.

The administrative regulation to deny
deductibility of contributions to private
schools for income tax purposes violates
procedural due process of law. In addi-
tion, it abrogates the right of an in-
dividual to choose the object of his be-
nevolence, and in this respect violates
the first amendment right of freedom of
association.

Any effort by Congress or the executive
to impede by tax penalty the right of
freedom of association has profound im-
plications for church related schools.

Church related schools no less than
segregated schools involve first amend-
ment rights and any principle estab-
lished by the executive for one has im-
plications for the others.

Administrative and judicial enforce-
ment procedures which rely on rule by
mandatory injunction and enforcement
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by means of contempt of court proceed-
ings and the threat of confiscatory fines
and imprisonment of elected public of-
ficials violate due process of law.

In this instance, the rights abrogated
are rights originating in the Magna Carta
and continued in precedent dating from
AD. 1215.

The departure from this due process
protection has profound implications for
organized labor.

Organized labor has fought this battle
before, and it is doubtful that they will
accept the proposition embraced in rule
by injunction as it is applied to their
children and to their public schools.

Enforcement procedures which in-
volve the deprivation of innocent chil-
dren of goods and services authorized
and funded by Congress violate substan-
tive and procedural due process of law.
It is worth observing that when the De-
partment of HEW requests funding, they
speak of the needs of children. When
they speak of depriving children of these
funds, they speak of school districts and
administrators. In other words, the funds
are requested for children, but proce-
dures for deprivation involve adminis-
trators of the funds. There is no sem-
blance of due process of law where the
persons involved who suffer deprivation
are provided no opportunity for a hear-
ing even to plead for mercy. School ad-
ministrators and school districts do not
eat school lunches nor use the services
Congress has provided for schoolchil-
dren.

Administration procedures to combine
legislative, executive, and judicial pow-
ers in a single agency of Government
constitute depotism by the accepted def-
inition of the term. Congress cannot au-
thorize such procedures because it has
no power to do so. The Supreme Court
cannot legislate such procedures be-
cause it, too, is limited by the constitu-
tional protection of the people provided
for in the due process clause of article
V of the Constitution.

These are but a few of many addi-
tional violations of the Constitution
which have resulted primarily from ac-
cepting international agreements and
obligations as law superior to the law
of our Constitution, and they result from
the enactment of the 1964 Civil Rights
Act, which conforms in almost every
particular to provisions of UNESCO's
“Recommendation on Discrimination in
Eduecation.”

If problems have arisen as a result of
the 1964 Civil Rights Act, enacted under
authority of the 14th amendment, it nec-
essarily follows that Congress has the
power and the responsibility to correct
the problems so created.

Let us next consider the possibilities
for legislative redress.

CONGRESSIONAL REDRESS

The question arises as to the legal and
moral responsibility of Congress to help
resolve some of the major problems

shich I have previously mentioned. Will
Congress realistically accept the respon-
.ibility in this matter or will it continue
to pass the buck to the executive and to
the Federal judiciary?

I think Congress has a duty to help
resolve these problems.
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No one can seriously question the
power of Congress to correct inequities
and injustices and departures from the
law which stem directly from enactment
of the 1964 Civil Rights Act.

Section 5 of the 14th amendment
provides:

The Congress shall have power to enforce,
by appropriate legislation, the provisions of
this article.

If this provision authorizes Congress
to enact the Civil Rights Act, it likewise
authorizes Congress to enact legislation
more clearly and definitely defining the
rights to be protected under the 14th
amendment. Particular attention should
be given to rights supposed to be pro-
tected by the equal protection and due
process clauses of the 14th amendment.

It is true that Congress has defined the
term “desegregation.” It is also true that
Congress has time and again made clear
its intention with respect to the issue of
racial balance. Time and again, Congress
has expressed itself on this last point.

Nevertheless, the executive branch of
Government and Federal courts have dis-
regarded the law and the often repeated
expression of legislative intent on the
subject of racial balance.

Under the circumstances, it seems clear
to me that Congress must establish a na-
tional policy with respect to the concept
of racial balance.

I have previously proposed legislation
by means of an amendment to the ap-
propriations bill for the Department of
HEW that we establish “freedom of

choice” of parents to choose the schools
their children shall attend as an in-
violate right protected by the Consti-

tution of the United States. The amend-
ment provides:

It 1s hereby declared to be the sense of
Congress that the freedom of choice of
parents to choose the public primary and
secondary schools to which they shall send
their children (subject to age, academic, and
residence requirements) is an inviolate right,
the protection and maintenance of which
is part of the public policy of the United
States.

Because of the past record of delib-
erate disregard of limitations placed upon
the Department of HEW, it would seem
necessary that Congress provide for
penal sanctions applicable to officers and
administrators in the Department of Jus-
tice and in the Department of HEW, and
others who act under color of law in clear
violation of specific limitations on their
powers.

If members of the executive depart-
ment and other branches of the Federal
Government refuse to be bound by the
laws enacted by Congress, it would seem
clear to me that penal sanction should
be imposed on the one hand, and that
members of the Federal judiciary should
be reminded of the power in the House
of Representatives to impeach and the
power in the Senate to try the issue
raised by impeachment.

It is extremely hard for me to reconcile
palpable abridgements of constitution-
ally protected rights with “good be-
havior” on the part of Federal judges.

Let me conclude my remarks with
these observations. We have reached a
point when the very legitimacy of the
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Supreme Court and the Federal judicial
system is seriously questioned by a ma-
jority of the people in the United States.

There is a parallel here from the
standpoint of judiecial authority with the
situation following the Dred Scott de-
cision. Let me quote from a recent issue
of the Boston University Law Review:

Dred Scott was seen to rest ultimately
upon the authority of the Court’s decision.
It would appear that Professor Bickel is cor-
rect in asserting that authority is, in the
final analysis, the basis of the Court's com-
petence, although force and power may serve
to provide the short-term acceptance of the
decision.

There is also a parallel between pres-
ent trends in constitutional law with
trends in the development of German
law which led to the tyranny of the Na-
tional Socialist State under dictator-
ship of the Nazi Party. On this point let
me quote from the same source, the
Boston University Law Review:

This conception of law and its validity (we
call it the positivist theory) made the (Ger-
man) lawyers as well as the people defense-
less against the most arbitrary, the most
horrible, the most criminal laws. It places
in the last analysis law equal to power; only
where power is, Is there law,

I am deeply concerned—and every
Member of the Senate should be deeply
concerned—by trends manifested in the
proposition that the end justifies the
means. In this regard, let me quote the
observation of the Honorable Bryce Bag-
gett, a State senator in Oklahoma, pub-
lished by the Educational Commission
of the States in the October 1969, issue
containing an article entitled “Confron-
tation on Campus.” Senator Baggett
said:

I deplore the concept that the end jus-
tifies the means. It is not so important where
we are golng, but how we are gettmg there.
The processes of democracy are shaped on
this premise. Goals are not as important as
the means by which these goals are at-
tained. Perfect justice does not exist, but
due process of law does exist.

Let me also commend to the consid-
eration of my colleagues, the observa-
tions of Robert A. Nisbet on the subject
of limitations of the power.

In an article published in the Wash-
ington Post May 18, 1969, Nisbet had
this to say:

The most striking fact in the present pe-
riod of revolutionary change is the quick-
ened erosion of the traditional institutional
authorities that for nearly a millennium
have been Western man's principal sources
of order and liberty. I am referring to the
manifest decline of influence of the legal
system, the church, family, local community
and, most recently and perhaps most omi-
nously, of school and the university. ...
Throughout human history, when the tradi-
tional authorities have been in dissolution,
or have seemed to be, it is power—in the
sense of naked coercilon—that has sprung up.

Our Nation is involved in a crisis. The
people are fed up with arbitrary govern-
ment. Millions of schoolchildren, white
and black, are seriously affected by the
lawless irresponsibility of the Federal
and judicial branches of Federal Govern-
ment, and they are completely fed up
with the failure of Congress to face up
to its responsibilities to help correct the
problems in our public school system.
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Time and again we hear the charge
that the ultraliberal coalition in Con-
gress has permitted the cause of political
expediency to rule over the dictates of
reason and justice. The people are fed
up with those who play politiecs with their
children. The time of reckoning is at
hand. The people have been forced
against the wall. They have but two al-
ternatives. They may bow to the superior
power of Government, or they can rebel
and “throw the rascals out.”

On our part, we can and we should call
upon the Supreme Court to come back
from its vacation and address itself to
the problems affecting millions of school-
children throughout this Nation.

In the words of John Donne:

Never seek to know for whom the bell tolls;
it tolls for thee.

These procedures and practices, if
continued to be applied in the South to-
day, are the same procedures and prac-
tices which will be applied in States out-
side of the South tomorrow.

The school bell that tolls throughout
the South today, tolls for thee.

ExHIBIT 1
THE CURSE OF CRASH EDUCATION
(By R. C. Orem)

If reports from states and cities are a
bench mark, the federal government’s multi-
billion dollar campaign to sharply improve
education for the children of the city ghetto
and the rural poverty pocket needs vast over-
hauling.

It's a noble idea that has bogged down
in a mass of waste and haste.

“Programs have been piecemeal frag-
mentary and {ll-planned,” complained
Texas education officlals in reviewing the
spending of $200 million for the education-
ally deprived in their state from 1966 to 1968,

“Objectives have been plecemeal, frag-
mentary and ill-planned . . . duplications
of effort are being exerted by local, state
and federal funding agencies without at-
tempt at coordination.”

Commented District of Columbia officials
in a report on what has been happening in
their jurisdiction: “No evidence was found
that any major changes in aptitude or
achievement test scores were associated with
any of the . .. school programs.”

And New York officials said: “In general,
there was failure to recognize the intent and
philosophy of the legislation.”

Authorization to meet “the special educa-
tional needs of educationally deprived chil-
dren” under Title I of the Elementary and
Secondary Education Act is the cornerstone
of the vast project they were talking about.

Lyndon Johnson, who signed the Act in a
one-room Texas schoolhouse on April 11,
1965, halled it as the “most creative legis-
lation passed by Congress since I came to
Washington.”

A former teacher himself, President John-
son hoped schools would become institu-
tions for social change in his Great Society,
helping to eliminate poverty and aiding the
disadvantaged.

Zipped through Congress in three months
the Act was the first great federal foray into
public and private elementary education.

THREE BILLION DOLLARS SO FAR

Few people question the wisdom of invest-
ing more money in aid of American educa-
tion, especially for programs aimed at the
disadvantaged. But many now are gquestlon-
ing the quality of the job being done with
a vast sum—nearly $3 billion so far.

Educators have complained bitterly about
going ahead with a crash program, ill-
thought out and patchwork-implemented.

With extension of the Act now before
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Congress, many cry for a hard look at what
has or has not been accomplished, and for
some better administration.

What really has been accomplished is hard
to pinpeint.

The Act called for unprecedented evalua-
tion of poverty education programs by states,
cities, the Office of Education and the Na-
tional Advisory Council on Education.

And a harsh indictment has come in the
resulting reports by the cities and states
which have poured into the Office of Educa-~-
tion. There have been comments such as:

“Reading achlevement levels of disadvan-
taged readers were no higher after one or
two years of participating in Title I programs
than achievement levels that would have
been expected for the same grade levels with-
out them.” (From Nebraska officials.)

“Generally speaking, the results were not
what had been anticipated. . . . In isolated
cases slgnificant gains were obtained but in
the large majority, changes were not sig-
nificant. In some cases post-test results were
even found to be significant in the wrong
direction.” (From Pontiac, Mich.)

“‘One problem is that Title I programs have
created a ‘brain drain’ from the classroom.
Too often one of the most capable teachers
is named project coordinator or cultural co-
ordinator. Thus, when an excellent teacher
is removed from the classroom, the good that
he does in Title I is offset by the less effective
work then being done In the classroom he
left.” (From Newark, N.J.)

AIDING THE WRONG STUDENTS

The National Advisory Council criticized
the program for failure “to identify and at-
tract the most seriously disadvantaged chil-
dren” while in the continuing confusion
huge numbers of nondeprived students have
been enrolled.

In one school system alone, it reported,
“almost seven and a half times more chil-
dren (over 300,000) were enrolled in Title I
activities than were listed as eligible.”

More than half of all Title I funds are
spent for instructional activities, largely
remedial reading. But these reading efforts,
costing an estimated $1 billlon over three
years, often have been a parody of sound
educational practice and may have had as
much negative as positive effect.

Nebraska officials reported: '‘Most schools
used an elementary teacher with no special
remedial training as their remedial reading
teacher.”

And Florida's latest evaluation report
showed the relative performance of thou-
sands of children on language, reading and
arithmetic achievement tests declined after
exposure to the “benefits” of Title I.

Of approximately 15,000 Florida third
graders who took the Stanford Achievement
Test, those scoring in the lowest quartile in
reading increased from 44 per cent to 67
per cent, while those scoring In the highest
quartile decreased from 18 per cent to 6 per
cent.

These funds for the educationally deprived
also finance schools for unwed mothers, wel-
fare services, recreation and a potpourri of
other regular and summer term projects.

A FPAR-AFIELD TRIP

Field trips have ranged from a visit at the
New York Giants professional football camp
to a 28-day tour of the United States by a
group of students from Idaho. "Consultants™
have been hired from as far away as Leicester-
shire, England.

During the first year of the Act alone,
more than $200 million was spent for equip-
ment and materials, much of which could
not be delivered by swamped producers until
after programs had ended. Reported Kansas
officials:

“Without materials and specialized equip-
ment the programs could not function as
planned. . . . Some programs were practically
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unrecognizable when the state agency con-
sultant made site visitations. Teachers had
to improvise until the material arrived and
in many instances the arrival was after the
close of school.”

A shortage of space and facilities has
further crippled Title I programs. And de-
spite critical construction needs of local
school systems, the Office of Education has
discouraged construction with these funds.
Consequently, as Illinols authorities reported,
“Title I activities . .. often forced . .. other
classes into makeshift spaces such as Quon-
set huts, closets, engineering rooms."”

The negative effects of Title I, tragically,
have probably nullified whatever desirable
results did occur. A Parsons, Kans., school
official wrote: “Probably there has been as
much good accidentally as there has been
on purpose.”

Minnesota education authorities sald:
“The mcst serious criticism of the projects
may well be that they continue, even if in
a more concentrated form or on a more in-
dividual basis, the same type of educational
programs and activities that produced the
educationally disadvantaged child.”

And a Kansas educator sald: “Projects in
some schools are doing irreparable damage to
the ongoing regular programs.”

A Title I provision that is causing con-
sternation—and in some states, legal suits—
has local educational agencies provide oppor-
tunities for participation of parochial and
other nonpublic school children “to the ex-
tent consistent with the number of edu-
cationally deprived children who are enrolled
in private elementary and secondary schools.”

WOBBLY GUIDELINES

Both public and nonpublic educators have
been confused by regulations and guidelines
on this section.

But this confusion is negligible when com-
pared to that caused by the provision which
requires development of Title I programs in
cooperation with Office of Economic Oppor-
tunity-sponsored Community Action Pro-
gram agencies.

Educators generally listed in their reports
these problems with the OEO agencies: Poor
communications, overlapping and duplica-
tion of responsibilities, power struggles, red
tape.

There has

been widespread opposition
among educators to community action agen-
cy development in education. The National

Advisory Council reported: ‘“This relation-
ship has, in some cities, handicapped or de-
layed program initiative by loeal schools and
given excessive author'ty to CAP agencies.”

Said Florida officials: “The frustrations in-
volved in this interagency planning approach
were s0 disquieting at times that there was
much question as to whether the benefits
gained would offset the problems created.”

And from Maine: “It appears to us that
there is no necessity for legislation relating
community action programs to Title I pro-
grams, since the CAP committee is not staffed
to intelligently review a Title I project.”

State after state bluntly blamed the U.S.
Office of Education for chaotic administration
of Title I programs, citing a shopping list of
complaints on late and inadecguate informa-
tion, fuzzy guidelines, policy conflicts and
poor communications in general.

BETTER THAN NEVER

Complained one New Jersey official: “We
have just about completed approval of proj-
ects for fiscal year 1867 and yet we received,
in the past week, a draft of revised rules and
regulations to be used for filscal year 1967."

“The information on the forms is not ade-
quate for providing the reality of project op-
eration,” reported Wisconsin officlals, “and
yet an offer of state assistance in application
revision and coordination for the coming year
was not well-received at the federal level.”

Ohio officials complained: *“Inadequate
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planning was apparent in that the evaluation
format, neither in the initial stages nor in
its final form, embodied a meaningful basis
for evaluation.”

Alaska officlals blew up on 1968 evaluation
procedures. *“The administrative absurdity of
asking new questions six weeks before the
due date of a report should have been appar-
ent . . . Any first year busines student could
point out the administrative impossibility of
ex-post facto questions.”

Kentucky plaintively noted it had received
a copy of “Questions to be Answered by State
Elementary and Secondary Education Act
Title I Evaluations” in April, 1968. Then it
received a second, slightly different copy. And
then a third, with more variations. Which
was the final copy?

The matter of timing for receiving funds
under the Act has been an area for particu-
larly tart comment by state officlals, whose
reports bristled with frustrations: “A mad
rush and poor use of funds throughout proj-
ects" (Arizona). “Much duplication of time
and effort at both state and local levels"
(Vermont). “Lack of efficient planning and
effective use of money"” (Lubbock, Texas).

Poverty education funds are allocated on
a formula between urban and rural. Project
cost in California, for example, ranges from
$252.67 for a single disadvantaged child in
a one-room mountain school to over $15 mil-
lion for 50,000 children in the Los Angeles
school district.

Yet, states such as Illinois have noted that
in rural districts “time . . . 18 squandered”
attempting to meet guideline technicalities
“which are meaningful only in large metro-
politan areas."

Large city programs typically have been
disorganized and diffuse. With an acute short-
age of facilities, stair landings and corridors
have become teaching areas. New Orleans re-
ported that employing such heavily-traveled
space for speech development *“borders on
the ridiculous.”

Birmingham, Ala., cited problems of “in-
sufficient supervisory staff’” and Chicago
noted a “critical” shortage of administra-
tive personnel.

Without adequate leadership, project ef-
forts are thinly spread, their effects frittered
away. Destruction and theft of record play-
ers and other equipment plagues the pro-
grams.

Failure to properly diagnose student needs
is almost universal. Attendance is irregular,
with many dropping out altogether after the
first few days.

ANOTHER $1.2 BILLION

In spite of all the criticism, the House
Committee on Education and Labor has
recommended extension of the Elementary
and Secondary Education Act, with $1.2 bil-
lion to be spent for fiscal year 1970. The Com-
mittee contended Title I has been doing a
successful job, reaching more than nine mil-
lion students in 16,000 school districts. It did
recommend strengthening evaluation reports
at the state and local level, and establish-
ment of state advisory councils.

By law, the Office of Education is supposed
to give Congress an annual evaluation report
on Title I programs, It hasn’t yet delivered all
of these reports and, in fact, it's still grop-
ing for a sensible evaluation format. The
reports it has made have tended to be self-
serving.

From studles of state reports, nearly 200
sources of trouble and tension within Title
I have been identified. With the need so
great to provide better education for the dis-
advantaged, it is essential that a critical
look be taken at how these programs are
working, and that some meaningful way of
evaluating them be found.

If not, there will continue to be waste
and haste, to the tragic detriment of those
who most need help.
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ExXHIBIT 2
WHY ScHOOL BUSING Is IN TROUBLE

The school bus is running into trouble as
a vehicle for racial integration.

Once, only a few years ago, busing was
being hailed by civil-rights leaders as the
answer to Northern-style segregation—the
so-called de facto segregation that occurs
when children living in all-black or all-white
neighborhoods attend neighborhood schools.

The idea was to bring about racial mixing
in the classroom by busing children back
and forth—bus Negro youngsters out of their
black areas.

There was opposition, often bitter. Battles
over busing split many communities. But
opponents, frequently denounced as racists,
lost in city after city. And the idea spread.
Busing has been adopted as an integration
method in scores of cities around the U.S.

Now, however, attitudes are changing. The
tide of the battle appears to have turned—
against busing.

The new trend shows up in a nationwide
survey by members of the staff of U.S. News
& World Report.” According to that sur-
vey:

Among civil-rights leaders, eduecators and
Negroes themselves, doubts are growing
about the value of busing, either as a method
of integration or as a method of improving
education.

Interest is growing in a different idea—
that Negroes may benefit more from an im-
provement of schools in their own neigh-
borhoods than they do fromr being bused into
white schools.

“A DEFINITE CHANGE"

In Baltimore, Associate Superintendent of
Schools Willlam Tindechughes told “U.S.
News & Report”:

“There has been a very definitie change
in thinking about busing for integration in
recent years. A few years ago, there was de-
mand for busing. But not now.

“Parents now are more concerned with the
quality of the education that their children
are getting. The same group that at one time
was speaking for integration now is speak-
ing about curriculum, about teachers and
about the quality of that educational pro-
gram.”

In Chicago, Assistant School Superintend-
ent David J. Heffernan said this:

“The integration battle now has taken
& different turn. Busing, as such, is almost
completely out of the picture. It has proved
effective nelther for integration nor for bet-
ter education.”

In Minneapolis, this comment came from
Floyd Amundson, school-board consultant
in community relations:

“The trend here is away from busing be-
cause it doesn’t solve anything. The blacks
themselves apparently would prefer to have
their own schools improved rather than have
their children bused to mostly white
schools.”

On the West Coast, a school official in Los
Angeles reported:

“Fewer blacks have been showing up at
board meetings to demand integrated schools
this year. The ‘Black Power' movement, with
its emphasis on the isolation of black peo-
ple, may have something to do with it.”

“CLIMATE HAS CHANGED"

The trend toward racial ‘separatism”
shows up in several places. In Pittsburgh,
John March, director of public relations for
the board of education, said this:

“The climate has changed. The most mili-
tant outspoken blacks are not interested
in integration. They want separation. You
wonder how you can justify busing under
these conditions.

“This puts the school boards right in the
middle. We are under pressure from the State
Human Relations Commission to desegre-
gate, But the militants don't want it. The

CONGRESSIONAL RECORD — SENATE

children even segregate themselves in our
high-school cafeterias. We have separate
black and white areas that the blacks are
mostly responsible for creating. The old rules
just don't seem to work any more.”

Black separatists, however, are far from
being the chief causes for the diminishing
popularity of busing.

Civil-rights leaders with long and strong
commitments to the cause of integration
are questioning the value of the bus. One is
James Farmer, former head of the Congress
of Racial Equality (CORE) who now, as As-
sistant Secretary of Health, Education and
Welfare, is the highest-ranking Negro in the
Nixon Administration. Mr. Farmer announced
last March that he had changed his mind
on integration by bus. He sald:

“Our objective should be to provide a high-
quality education. The real problem is not
integration or segregation. It is the quality
of education. Busing is not relevant to high-
quality education. It works severe hardships
on the people it affects. In the South, I
found blacks complaining of being bused to
school.”

WHERE BUSING WORKS

All this does not mean that busing is be-
ing abandoned as a way of integration,

In a number of smaller cities, where black
pupils are a minority, busing has worked
with considerable success in improving what
educators call “racial balance.” It has been
accepted without serious protest in many
such cities,

One city which advocates of busing cite
as an example is Berkeley, Calif. There, in a
city of 121,000 population, 3,500 pupils—
whites and blacks—are “cross-bused” ‘to
achieve in each school a racial mix that is
almost in exact proportion to the city's
school-age population: 49.6 per cent white,
42.8 per cent black and 7.6 per cent Oriental
or American Indian. Complaints are mostly
over the cost: $530,000 a year for the total
integration program, with $204,000 for the
actual busing.

Another success story is told in Elmira,
N.Y., a city of approximately 50,000 popula~-
tion, with 1,000 Negroes among 14,000 school
students. There some 300 white and 200 black
pupils are bused outside their home areas
to balance enrollments racially. Elmira's
Superintendent of Schools Charles E. Davis
reported:

“Our troubles have been few. Our over-all
conclusion is that no one has suffered and
many people are gaining.

“I think that in any moderate-sized city
with a relatively small black population,
some plan similar to ours could be made to
work.”

THE NEW YORK STORY

It is in larger cities or In cities with big
proportions of Negroes in the schools that
busing encounters its greatest problems.

New York City, where the whole busing
experiment started a dozen years ago, has
had more turmoil than success.

That city has tried almost every integra-
tion device known—busing, school *“pair-
ing,” ‘“open enrollment,” redrawing of
school-attendance districts, even elimination
of junior high schools and substitution of
new “intermediate” schools to draw young-
sters from wider areas of the city at an
earlier age.

Busing alone costs New York City some 3
million dollars a year,

After all this effort there is more segrega-
tion, not less, There are more all-black or
nearly all-black schools in New York today
than there were before. And tests have
shown no clear academic gains among chil-
dren who are bused.

New York's Integration sattempts have
stirred massive protests, have been the tar-
gets of numerous lawsuits. Many thousands
of white parents have moved out of the city
to suburbs.
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Now Negroes and Puerto Ricans outnum-
ber whites in the city's schools.

New York, however, is still trying. About
14,500 puplis are riding chartered buses
under ‘‘free choice—open enrollment"™ pro-
grams desighed to improve “racial balance.”

In New York State, outside of New York
City, the State education department reports
that 30 to 35 school districts have systems
for correcting ‘racial imbalance.” Most in-
volve busing.

Much of New York BState’s integration
effort is made under pressure of a policy laid
down by former State Commissioner of Edu-
cation James E. Allen, who now is U.8. Com-
missioner of Education in the Nixon Admin-
istration. For New York, he defined any
school more than 50 percent Negro as “ra-
clally imbalanced,” and ruled “there must be
corrective action in each community where
such imbalance exists.”

New York State’s general assembly, how-
ever, put restrictions on forced Integration
with a so-called “antibusing” law which was
passed last spring and went into effect
September 1.

That law forbids appointed school officials
or boards to change district boundaries or
pupil-assignment plans for the purpose of
changing raclal balance without consent of
parents. This requires programs to be vol-
untary in many cities, including New York
City.

Massachusetts is another State that re-
quires local action against “racial imbal-
ance.” State aid can be cut off from schools
over half Negro.

Boston, with a number of predominantly
Negro schools, is busing about 2,000 pupils
at public expense to comply with this law.
About 5,000 other pupils are riding buses at
their parents' expense in a program of “open
enrollment.”

Boston also has a new “magnet” school in
a Negro area that draws 340 white children—
by bus—to take advantage of the special
facilities it offers.

All of Boston's bus riders for integration
are volunteers. Parents have protested an-
grily against busing in the past. Mrs. Louise
Day Hicks, a leading opponent of busing
Wwhile head of the school board, recently led
all candidates In a preliminary election for
the city council.

CITIES THAT BALK

Several large cities with districts that are
heavily Negro have refused to follow New
York's example of massive busing.

Despite years of heated demands by civil-
rights groups, the Chicago school board has
insisted on maintaining the “neighborhood
school” concept, which results in dozens of
schools being nearly all-white or all-black.

The sole busing program there is a small
one to relieve overcrowding.

Instead of busing, the school board plans
to erect a series of “magnet’” schools where
speclally trained teachers will use the latest
methods and equipment to teach a cross-
section of children of all races and economic
levels.

In Philadelphia, this report came from
Oliver Lancaster, assistant director of the
board of education’'s office of community
affairs:

“We have no pressure—from either whites
or blacks—for massive desegregation. It is
not possible to make the massive shifts it
would take to accomplish that quickly. Our
trend is toward gquality schools,”

At present, Philadelphia's only busing is
to relieve overcrowding in some black schools.
A proposed program for integration would
involve some busing. But it stresses im-
proved schools—and some specialized schools,
in Negro areas to attract white pupils.

Pittsburgh and Baltimore also bus pri-
marily to relieve overcrowding. But the re-
sult usually is the mixing of more Negroes
into white schools.
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CALIFORNIA OPPOSITION

In California, opposition to compulsory
busing for integration is mounting steadily.
A statewide campaign is under way to place
on the November, 1970, ballot a proposal to
prohibit such busing.

San Francisco may win the right to elect
its school board, mainly as a result of oppo-
sition to an integration plan recently adopt-
ed by the city's appolntive board. That plan
calls for busing 4,500 pupils next year.

The Concerned Parents Association has
succeeded in putting the proposal for a
school-board election on the November 4
ballot. Its hope is to elect enough advocates
of “neighborhood schools” to block the bus-
ing program.

San Francisco's Mayor Joseph Alioto is on
record against the busing plan, saying:

“I don't belleve the black community
wants it. I don’t believe the white commu-
nity wants it.”

In nearby Richmond, voters last April
elected three school-board members who
campalgned against a forced-busing plan.
The new board has replaced the force plan
with one which calls for voluntary busing
on a smaller scale.

In Pittsburgh, Calif.,, five Negro families
have sued to block busing of their children
to white schools. They say they prefer an
integration plan that does not put “the
entire burden on the Negro pupils.”

Sausalito has integrated its schools by a
program of busing both white and Negro
pupils. School costs have skyrocketed, and
some familles have sought to transfer out
of the district.

Los Angeles has a voluntary busing pro-
gram which some hail as a success, others
as a fallure. It affects fewer than 1,000 pupils
and was adopted under pressure of a threat-
ened suit.

California's State board of education has
ruled that any school is “imbalanced” if its
minority enrollment varies more than 15
per cent from the percentage of minority
students in the school district.

In Los Angeles, school authorities estimate
that 160,000 students would have to be bused
at an initial cost of 100 million dollars, fol-
lowed by a yearly cost of 20 million, to com-
ply with the letter of that ruling. Most
school officials take the position that the
State board’s ruling has no force at law.

COLORADO CONTROVERSY

Denver has been torn by a controversy over
busing. The school board adopted an integra-
tion program calling for transfers of several
thousand children—both black and white.
Voters then elected two new board members
who swung a vote to rescind the program.
But advocates of busing sued and won the
program’s temporary reinstatement. Now the
busing is being done despite continued
protests.

MICHIGAN'S PROBLEMS

In Michigan, there may be as many as 70
school districts that bus for raclal balance.

One city that does is Grand Rapids. There,
about 1,500 black students ride buses from
their black-neighborhood homes to schools
that are mostly white. And busing has be-
come a focal point of discontent with the
school system.

White parents helped elect three opponents
of busing in a bitter school-board election
last spring.

When classes opened this autumn, a group
called Blacks United for Survival (BUS) orga-
nized a temporary boycott of the schools.
Busing was not the only issue. Some Negroes
demand a complete return to neighborhood
schools. Some object to “one-way busing”
and want whites bused, too. Others complain
that the plan does not provide enough inte-
gration. 8till others demand more emphasis
on quality of education.

Here, in a single community, you find most
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of the problems and controversies that beset
busing as a means of integrating Northern
schools.

VIEWS IN WASHINGTON

It is not only in cities that busing is losing
favor. It has acquired some powerful oppo-
nents in the Federal Government, too.

President Nixon recently said, “It's never
been the policy of the Administration to im-
pose busing as a way to achieve racial bal-
ance.” In his 1968 election campaign he
criticized busing as “forced integration
rather than putting emphasis on education.”

Congress has forbidden the Department of
Health, Education and Welfare to require
busing in order to overcome “racial im-
balance."

Representative Edith Green (Dem.), of
Oregon, a member of the House Education
and Labor Committee, is known as a civil-
rights supporter. In an Iinterview in “The
Urban Review,” she sald:

“I seriously question busing for social re-
form—taking a youngster from a disadvan-
taged home in a ghetto area . . . transport-
ing him to another school where he spends
five or six hours of the day and then is
picked up and taken back to the same disad-
vantaged home, the same tenement area, I
have serious questions of how much we're
really helping that child.”

‘What Negro parents “are entitled to,” Rep-
resentative Green suggested, is “quality edu-
cation for their children in the area in which
they live.”

EXHIBIT 3

|From texts approved by the UNESCO Gen-
eral Conference at its 11th session, 1960]

I. CONVENTION AGAINST DISCRIMINATION

1IN EpUcaTioN !

The General Conference of the United Na-
tions Educational, Sclentific and Cultural Or-
ganization, meeting in Paris from 14 Novem-
ber to 15 December 1960, at its eleventh ses-
sion,

Recalling that the Universal Declaration of
Human Rights asserts the principle of non-
discrimination and proclaims that every per-
son has the right to education,

Considering that discrimination in educa-
tion is a violation of rights enunciated in
that Declaration,

Considering that, under the terms of its
Constitution, the United Nations Educa-
tional, Scientific and Cultural Organization
has the purpose of instituting collaboration
among the nations with a view to furthering
for all universal respect for human rights
and equality of educational opportunity,

Recognizing that, consequently, the United
Nations Educational, Scientific and Cultural
Organization, while respecting the diversity
of national educational systems, has the duty
not only to prescribe any form of discrimina-
tion in education but also to promote equal-
ity of opportunity and treatment for all in
education,

Having before it proposals concerning the
different aspects of discrimination in educa-
tion, constituting item 17.1.4 of the agenda
of the session,

Having decided at its tenth session that
this question should be made the subject of
an international convention as well as of re-
commendations to Member States,

Adopts this convention on the fourteenth
day of December 1960.

ARTICLE 1

1. For the purposes of this Convention, the
term “discrimination” includes any distine-
tion, exclusion, limitation or preference
which, being based on race, colour, sex, lan-
guage, religion, political or other opinion, na-
tional or social origin, economic condition or
birth, has the purpose or effect of nullifying

1 As adopted at the thirtieth plenary meet-
ing, 14 December 1960.
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or impalring equality of treatment in educa-
tion and in particular:

(a) Of depriving any person or group of
persons of access to education of any type or
at any level;

(b) Of limiting any person or group of
persons to education of an inferior standard;

(¢) Subject to the provisions of Article 2
of this Convention, of establishing or maln-
taining separate educational systems or in-
stitutions for persons or groups of persons;
or

(d) Of inflicting on any person or group
of persons conditions which are incompatible
with the dignity of man.

2. For the purposes of this Convention, the
term “education” refers to all types and
levels of education, and includes access to
education, the standard and quality of edu-
cation, and the conditions under which it is
given.

ARTICLE 2

When permitted in a State, the following
situations shall not be deemed to constitute
discrimination, within the meaning of Ar-
ticle 1 of this Convention:

(a) The establishment or maintenance of
separate educational systems or institutions
for pupils of the two sexes, iIf these systems
or institutions offer equivalent access to edu-
cation, provide a teaching staffl with qualifi-
cations of the same standard as well as
school premises and equipment of the same
quality, and afford the opportunity to take
the same or equivalent courses of study;

(b) The establishment or maintenance,
for religious or linguistic reasons, of separate
educational systems or institutions offering
an education which is in keeping with the
wishes of the pupll's parents or legal guard-
fans, if participation in such systems or at-
tendance at such institutions is optional and
if the education provided conforms to such
standards as may be laid down or approved
by the competent authorities, in particular
for education of the same level;

(c) The establishment or maintenance of
private educational institutions, if the ob-
Ject of the institutions is not to secure the
exclusion of any group but to provide edu-
cational facilities in addition to those pro-
vided by the public authorities, If the insti-
tutions are conducted In accordance with
that object, and if the education provided
conforms with such standards as may be laid
down or approved by the competent author-
ities, in particular for education of the same
level.

ARTICLE 3

In order to eliminate and prevent dis-
crimination within the meaning of this Con-
vention, the States Parties thereto undertake:

(a) To abrogate any statutory provisions
and any administrative instructions and to
discontinue any administrative practices
which involve discrimination in education;

(b) To ensure, by legislation where neces-
sary, that there is no discrimination in the
admission of pupils to educational insti-
tutions;

(c) Not to allow any differences of treat-
ment by the public authorities between na-
tionals, except on the basis of merit or need,
in the matter of school fees and the grant
of scholarships or other forms of assistance
to puplls and necessary permits and facili-
ties for the pursuit of studies in foreign
countries;

(d) Not to allow, in any form of assist-
ance granted by the public authorities to
educational institutions, any restrictions or
preference based solely on the ground that
pupils belong to a particular group;

“(e) To glve foreign nationals resident
within their territory the same access to
education as that given to their own na-
tionals.

ARTICLE 4

The States Parties to this Convention un-
dertake furthermore to formulate, develop
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and apply a national policy which, by meth-
ods appropriate to the circumstances and to
national usage, will tend to promote equality
of opportunity and of treatment in the mat-
ter of education and in particular:

(a) To make primary education free and
compulsory; make secondary education in
its different forms generally available and
accessible to all; make higher education
equally accessible to all on the basis of
individual capacity; assure compliance by
all with the obligation to attend school pre-
scribed by law;

(b) To ensure that the standards of edu-
cation are equivalent in all public educa-
tional institutions of the same level, and
that the conditions relating to the quality
of the education provided are also equiva-
lent;

(¢) To encourage and intensify by appro-
priate methods the education of persons
who have not received any primary edu-
cation or who have not completed the entire
primary education course and the continua-
tion of their education on the basis of in-
dividual capacity;

(d) To provide training for the teaching
profession without discrimination.

ARTICLE 5

1. The States Parties to this Convention
agree that:

(a) Education shall be directed to the full
development of the human personality and
to the strengthening of respect for human
rights and fundamental freedoms: it shall
promote understanding, tolerance and
friendship among all nations, racial or re-
ligious groups, and shall further the ac-
tivities of the United Nations for the main-
tenance of peace;

(b) It is essential to respect the liberty of
parents and, where applicable, of legal guard-
ians, firstly to choose for their children in-
stitutions other than those maintalned by
the public authorities but conforming to such
minimum educational standards as may be
laid down or approved by the competent au-
thorities and, secondly, to ensure in a manner
consistent with the procedures followed in
the State for the application of its legisla-
tion, the religious and moral education of
the children in conformity with their own
convictions; and no person or group of per-
sons should be compelled to receive religious
instruction inconsistent with his or their
convictions;

(e) It is essential to recognize the right of
members of national minorities to carry on
their own educational activities, including
the maintenance of schools and, depending
on the educational policy of each State, the
use or the teaching of their own language,
provided however:

(i) That this right is not exercised in a
manner which prevents the members of these
minorities from understanding the culture
and language of the community as a whole
and from participating in its activities, or
which prejudices national soverelgnty;

(ii) That the standard of education is not
lower than the general standard laid down
or approved by the competent authorities;
and

(iii) That attendance at such schools is op-
tional.

2. The States Partles to this Convention
undertake to take all necessary measures to
ensure the application of the principles
enunciated in paragraph 1 of this Article.

ARTICLE 6

In the application of this Convention, the
State Parties to It undertake to pay the
greatest attention to any recommendations
hereafter adopted by the General Conference
of the United Nations Educational, Scientific
and Cultural Organization defining the meas-
ures to be taken agalnst the different forms
of discrimination in education and for the
purpose of ensuring quality of opportunity
and treatment in education.
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ARTICLE 7

The States Parties to this Convention shall
in their periodic reports submitted to the
General Conference of the United Nations
Educational, Scientific and Cultural Organi-
zation on dates and in a manner to be de-
termined by it, give information on the leg-
islative and administrative provisions which
they have adopted and other action which
they have taken for the application of this
Convention, including that taken for the
formulation and the development of the na-
tional policy defined in Article 4 as well as
the results achieved and the obstacles en-
countered in the application of that policy.

ARTICLE 8

Any dispute which may arise between any
two or more States Parties to this Conven-
tion concerning the interpretation or appli-
cation of this Convention, which is not set-
tled by negotiation shall at the request of
the parties to the dispute be referred, failing
other means of settling the dispute, to the
International Court of Justice for decision.

ARTICLE 9

Reservations to this Convention shall not

be permitted,
ARTICLE 10

This Convention shall not have the effect
of diminishing the rights which individuals
or groups may enjoy by virtue of agreements
concluded between two or more States, where
such rights are not contrary to the letter or
spirit of this Convention.

ARTICLE 11

This Convention is drawn up in English,
French, Russian and Spanish, the four texts
being equally authoritative.

ARTICLE 12

1. This Convention shall be subject to rati-
fication or acceptance by States Members of
the United Nations Educational, Sclentific
and Cultural Organization in accordance
with their respective constitutional proce-
dures,

2. The instruments of ratification or ac-
ceptance shall be deposited with the Direc-
tor-General of the United Nations Educa-
tional, Scientific and Cultural Organization.

ARTICLE 13

1. This Convention shall be open to acces-
sion by all States not Members of the United
Nations Educational, Scientific and Cultural
Organization which are invited to do so by
the Executive Board of the Organization.

2. Accesslion shall be affected by the de-
posit of an instrument of accession with the
Director-General of the United Natlons Edu-
cational, Scientific and Cultural Organiza-
tion.

ARTICLE 14

This Convention shall enter into force
three months after the date of the deposit
of the third instrument of ratification, ac-
ceptance or accession, but only with respect
to those States which have deposited their
respective instruments on or before that
date. It shall enter into force with respect
to any other State three months after the
deposit of its instrument of ratification,
acceptance or accession.

ARTICLE 15

The States Partles to this Convention rec-
ognize that the Convention is applicable not
only to their metropolitan territory but also
to all non-self-governing, trust, colonial and
other territories for the international rela-
tions of which they are responsible; they un-
derstake to consult, If necessary, the govern-
ments or other competent authorities of
these territories on or before ratification,
acceptance or accession with a vlew to secur-
ing the application of the Convention to
those territories, and to notify the Director-
General of the United Nations Educational,
Scientific and Cultural Organization of the
territories to which it is accordingly applied,

30437

the notification to take effect three months
after the date of 1ts receipt.
ARTICLE 18

1. Each State Party to this Convention
may denounce the Convention on its own
behalf or on behalf of any territory for whose
international relations it is responsible.

2. The denunciation shall be notified by
an instrument in writing, deposited with
the Director-General of the United Nations
Educational, Scientific and Cultural Orga-
nization.

3. The denunciation shall take effect
twelve months after the receipt of the in-
strument of denunication.

ARTICLE 17

The Director-General of the United Na-
tions Educational, Scientific and Cultural
Organization shall inform the States Mem-
bers of the Organization, the States not
members of the Organization which are re-
ferred to in Article 13, as well as the United
Nations, of the deposit of all the instru-
ments of ratification, acceptance and aec-
cession provided for in Articles 12 and 13, and
of the notifications and denunciations pro-
vided for in Articles 15 and 16 respectively.

ARTICLE 18

1. This Convention may be revised by the
General Conference of the United Nations
Educational, Scientific and Cultural Organi-
zatlon. Any such revision shall, however,
bind only the States which shall become Par-
ties to the revising convention.

2. If the General Conference should adopt
a new convention revising this Convention
in whole or in part, then, unless the new
convention otherwise provides, this Conven-
tion shall cease to be open to ratification,
acceptance or accession as from the date on
which the new revising convention enters
into force.

ARTICLE 19

In conformity with Article 1-2 of the Char-
ter of the United Nations this Convention
shall be registered with the Secretariat of
the United Nations at the request of the
Director-General of the United Natlons Edu-
cational, Scientific and Cultural Organiza-
tion.

Done in Paris, this fifteenth day of Decem-
ber 1960, in two authentic copies bearing
the signatures of the Presldent of the
eleventh session of the General Conference
and of the Director-General of the Unlted
Nations Educational, Scientific and Cultural
Organization, which shall be deposited in the
archives of the United Nations Educational,
Scientific and Cultural Organization, and
certified true copies of which shall be de~
livered to all the States referred to in Articles
12 and 13 as well as to the United Nations.

EXHIBIT 4
[From texts approved by the UNESCO Gen-
eral Conference, at its 11th session, 1960]
II. RECOMMENDATION AGAINST DISCRIMINATION
IN EDUCATION !

The General Conrerence of the United Na-
tions Educational, Scientific and Cultural Or-
ganization, meeting in Paris from 14 Novem-
ber to 15 December 19860, at its eleventh ses-
gion.

Recalling that the Universal Declaration of
Human Rights asserts the principle of non-
discrimination and proclaims that every per-
son has the right to education.

Considering that discrimination in educa-
tion is a violation of rights enunciated in
that Declaration.

Considering that, under the terms of its
Constitution, the United Nations Educa-
tional, Scientific and Cultural Organization
has the purpose of instituting collaboration
among the nations with a view to furthering

1 As adopted at the thirteenth
meeting, 14 December 1960.

plenary
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for all universal respect for human rights
and equality of educational opportunity.

Recognizing that, consequently, the United
Nations Educational, Scientific and Cultural
Organization, while respecting the diversity
of the national educational systems, has the
duty not only to prescribe any form of dis-
crimination in education but also to promote
equality of opportunity and treatment for all
in education.

Having before it proposals concerning the
different aspects of discrimination in educa-
tion, constituting item 17.1.4 of the agenda of
the session,

Having decided at its tenth session that
this question should be made the subject of
an international convention as well as of
recommendations to Member States,

Adopts this Recommendation on the four-
teenth day of December 1960.

The General Conference recommends that
Member States should apply the following
provisions by taking whatever legislative or
other steps may be required to give effect,
within their respective territories, to the
prineiples set forth In this Recommendation.

I

1. For the purpose of this Recommendation,
the term “discrimination” includes any dis-
tinction, exclusion, limitation or preference
which, being based on race, colour, sex, lan-
guage, religion, political or other opinion,
national or social origin, economic conditions
or birth, has the purpose or effect of nullify-
ing or impalring equality of treatment in
education and in particular:

(a) Of depriving any person or group of
persons of access to education of any type
or at any level;

(b) Of limiting any person or group of
persons to education of an inferior standard;

(c) Subject to the provisions of section II
of this Recommendation, of establishing or
maintaining separate educational systems or
institutions for persons or groups of persons;
or

(d) Of inflicting on any person or group
of persons conditions which are incompatible
with the dignity of man.

2. For the purposes of this Recommenda-
tion, the term “education" refers to all types
and levels of education, and includes access
to education, the standard and quality of
education, and the conditions under which
it is given.

bed

When permitted in a State, the following
situations shall not be deemed to constitute
discrimination, within the meaning of sec-
tion I of this Recommendation:

(a) The establishment or maintenance of
separate educational systems or institutions
for pupils of the two sexes, if these systems
or institutions offer equivalent access to ed-
ucation, provide a teaching staff with qualifi-
cations of the same standard as well as
school premises and equipment of the same
quality, and afford the opportunity to take
the same or equivalent courses of study;

(b) The establishment or maintenance,
for religlous or linguistic reasons, of sepa-
rate educational systems of institutions of-
fering an education which is in keeping with
the wishes of the pupil’s parents or legal
guardians, if participation in such systems
or attendance at such institutions is op-
tional and if the education provided con-
forms to such standards as may be laid down
or approved by the competent authorities,
in particular for education of the same level;

(e¢) The establishment or maintenance of
private educational institutions, if the ob-
ject of the institutions is not to secure the
exclusion of any group but to provide educa-
tional facllities in addition to those provided
by the public authorities, if the institutions
are conducted in accordance with that ob-
ject, and if the education provided conforms
with such standards as may be laid down
or approved by the competent authorities, in
particular for education of the same level.
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In order to eliminate and prevent dis-
crimination within the meaning of this
Recommendation, Member States should:

(a) Abrogate any statutory provisions and
any administrative instructions and dis-
continue any administrative practices which
involve discrimination in eduecation;

(b) Ensure, by legislation where necessary,
that there is no discrimination in the admis-
sion of pupils to educational institutions;

() Not allow any differences of treat-
ment by the public authorities between na-
tionals, except on the basis of merit or need,
in the matter of school fees and the grant
of scholarships or other forms of assistance
to pupils and necessary permits and facill-
ties for the pursuit of studies in foreign
countries;

(d) Not allow, in any form of assistance
granted by the public authorities to edu-
cational institutions, any restriction or pref-
erence based solely on the ground that pupils
belong to a particular group;

(e) Give foreign nationals resident within
their territory the same access to education
as that given to their own natlionals.

v

Member States should furthermore formu-
late, develop and apply a national policy
which, by methods appropriate to the cir-
cumstances and to national usage, will tend
to promote equality of opportunity and of
treatment in the matter of education and in
particular:

(a) To make primary education free and
compulsory; make secondary education in
its different forms generally available and
accessible to all; make higher education
equally accessible to all on the basis of
individual capacity; assure compliance by
all with the obligation to attend school pre-
scribed by law;

(b) To ensure that the standards of educa-
tion are equivalent in all public educational
institutions of the same level, and that the
conditions relating to the quality of the
education provided are also equivalent:

(c) To encourage and intensify by appro-
priate methods the education of persons
who have not recelved any primary education
or who have not completed the entire pri-
mary education course and the continuation
of their education on the basis of individual
capacity;

(d) To provide training for the teaching
profession without discrimination.

¥

Member States should take all necessary
measures to ensure the application of the
following principles:

(a) Education shall be directed to the full
development of the human personality and
to the strengthening of respect for human
rights and fundamental freedoms; it shall
promote understanding, tolerance and
friendship among all nations, racial or re-
ligious groups, and shall further the activi-
ties of the United Nations for the malnte-
nance of peace;

(b) It is essential to respect the liberty of
parents and, where applicable, of legal guard-
ians firstly to choose for their children in-
stitutions other than those maintained by
the public authorities but conforming to
such minimum educational standards as
may be laid down or approved by the com-
petent authorities and, secondly, to ensure,
in a manner consistent with the procedures
followed in the State for the application of
its legislation, the religlous and moral edu-
cation of the children in conformity with
their own convictions; and no person or
group of persons should be compelled to re-
ceive religious instruction inconsistent with
his or their convictions:

(e) It is essential to recognize the right of
members of national minorities to carry on
their own educational activities, including
the maintenance of schools and, depending
on the educational policy of each State, the
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use or the teaching of their own language,
provided however:

(1) That this right is not exercised in a
manner which prevents the members of
these minorities from understanding the
culture and language of the community as a
whole and from participating in its activi-
ties, or which prejudices national sov-
ereignty,;

(i1) That the standard of education is not
lower than the general standard laid down
or approved by the competent authorities;
and

(1i1) That attendance at such schools is
optional,
VI

In the application of this Recommenda-
tion, Member States should pay the greatest
attention to any recommendations hereafter
adopted by the General Conference of the
United Nations Educational, Scientific and
Cultural Organization defining the measures
to be taken against the different forms of
discrimination in educatlon and for the pur-
pose of ensuring equality of opportunity and
of treatment in education.

Vit

Member States should be in their periodic
reports submitted to the General Conference
of the United Nations Educational, Scientific
and Cultural Organization, on dates and in a
manner to be determined by it, give infor-
mation on the legislativ? and administrative
provisions which they have adopted and
other action which they have taken for the
application of this Recommendation, includ-
ing that taken for the formulation and the
development of the national policy defined
in section IV as well as the results achieved
and the obstacles encountered in the appli-
cation of that policy.

The foregoing is the authentic text of the
Recommendation duly adopted by the Gen-
eral Conference of the United Nations Edu-
cational, Scientific and Cultural Organiza-
tion during its eleventh session, which was
held in Paris and declared closed the fif-
teenth day of December 1960,

ExHIBIT 5
[From the CONGRESSIONAL RECORD, June 175
1969 ]
THE RaciaL BaALaNCE DECISION OF THE
SUPREME COURT

Mr. ALLEN. Mr. President, on June 2, 1969,
the Supreme Court of the United States
handed down what we believe will become
one of the most controversial decisions in
the history of the Court. This conclusion is
arrived at by reason of the truly revolu-
tionary principle of ‘“raecial balance" an-
nounced by the Court, and on a considera-
tion of the almost unlimited field for ap-
plication and dangerous potential for mis-
chief inherent in the principle.

Mr. President, I refer to the decision in
United States against Montgomery County,
Ala., School Board. The factual background
in a nutshell is this: The Federal District
Court in Montgomery, Ala. established an
absolute standard for employment and as-
signment of schoolteachers in the Mont-
gomery County school system in the follow-
ing language:

“In each school the ratio of white to Negro
faculty members (must be) substantially
the same as it i1s throughout the school sys-
tem.”

This particular ruling was taken on ap-
peal to the U.S. Court of Appeals for the
Fifth Judicial Circuit, where the racial ratio
standards for assignment of teachers to
separate schools was rejected and the lower
court order was modified to provide for
“substantial or approximate” attainment of
racial ratio as a future goal. The Supreme
Court overruled the circuit court of appeals
and reinstated the racial ratio standard as
controlling criteria in future teacher as-
signments.
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Mr. President, I submit that the principle
established by this decision 1s that of “racial
balance’ and that it is of such importance
as to call for much more critical attention
than it has yet received.

In this connection, the problem of crit-
ical analysis is made somewhat difficult by
reason of the devious approach employed by
the Supreme Court in laying down the prin-
ciple and by reason of the refusal of the
Court even to mention the far-reaching im-
plications of the principle. In short, the
Court affirmed the obverse of the principle
of racial balance without mentioning the
necessary proposition from which the ob-
verse is inferred. Let me illustrate.

A proposition stating that the Constitu-
tlon requires racial participation in employ-
ment in public services proportionate to the
numerical strength of the separate races in
a community is precisely the same as de-
claring that the Constitution requires racial
balance in the employment of races in pub-
lic services. The obverse of this proposition
is that any deviation from racial balance is
unconstitutional,

It will be recalled that the Supreme Court
approved the order of a Federal district court
which assigned racial ratios to separate
schools as a means of correcting racial im-
balance reflected in employment and assign-
ment of teachers. In doing so, the Supreme
Court necessarily established the principle
that proportionate racial participation or
racial balance in the employment and as-
signment of teachers is an affirmative re-
gquirement of the Constitution.

The fact that the Supreme Court incorpo-
rated the requirement of racial balance into
the Constitution by upholding the obverse
of the above proposition rather than by di-
rectly affirming the principle cannot alter
the fact that the principle of racial balance
is clearly and unavoidably laid down as an
affirmative requirement of the Constitution.
The only question left open by the Court is
to what degree the standard is to be
achieved.

The term “racial balance” implies the ex-
istence of an ideal degree of racial partici-
pation in public services. This ideal is con-
sidered to reflect racial participation in em-
ployment or services proportionate to the
numericdl strength of the races in the pop-
ulation of a community. When such propor-
tion is expressed as a ratio, as was done in
the case under consideration, the effect is
to prescribe racial balance as the goal.

In the instant case the Federal district
court judge directed the assignment of
teachers to achieve racial balance in this
language:

“In each school the ratio of white to Negro
faculty members (must be) substantially the
same as it is throughout the school system.”

We do not imply that the Supreme Court
has said that henceforth every Federal dis-
trict court judge in the United States must
order assignment of teachers to schools in
a4 manner to achieve immediate and precise
racial balance. On the contrary, the Supreme
Court in establishing the principle of racial
balance expressed the opinion that it did
not believe the district court judge intended
to apply the principle inflexibly as to time
and presumably as to mathematical exacti-
tude.

On the other hand, the Supreme Court
went out of its way to make clear that “sub-
stantial and approximate” attainment of the
ideal racial participation would not meet the
Supreme Court concept of constitutionally
required racial balance. In fact the Supreme
Court specifically rejected the '“substantial
or approximate" criteria, suggested by the
U.S. Court of Appeals, in favor of the mathe-
matical ratio imposed by the Federal district
court.

So while “rn~ial balance” has been estab-
lished as an affirmative requirement of the
Constitution, the precise degree of conform-
ity required remains hanging. However, we
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do know that something less than exact pro-
portionate raclal participation may be ac-
ceptable to the Supreme Court but that
something more than “substantial or approx-
imate"” balance is required.

Previous Supreme Court attitudes regard-
ing a constitutional mandate of mathemati-
cal preciseness in allocating legislative pow-
ers of State and Federal Governments leaves
little room to doubt that the Court intends
in this case to impose near precise racial bal-
ance as the constitutional requirement for
employment in public services.

In any event, no one can seriously gques-
tion the fact that under the Constitution, as
revised and edited by the Warren Court,
racial participation in public employment
must be proportionate to the numerical
strength of the races in the population and
that such standard is in essence the standard
of racial balance. Nelther can it be doubted
that this essentially social concept of racial
balance has been dressed out by the Court
and armed with the coercive powers of Fed-
eral Government under the guise of a prin-
ciple of constitutional law.

One result of this decision is that Federal
district courts throughout the United States
are now vested with near unlimited discre-
tionary powers over public school systems.
Such courts can compel employment and
assignment of teachers until racial balance
is achleved in each school in the separate
school systems throughout the Nation. Addi-
tional discretionary powers vested in Federal
district court judges include the power to
veto over location of mew schools, a power
of supervision over recrultment, hiring, fir-
ing, promotion, and transfer of teachers and
administrative personnel, as may be neces-
sary to achieve the new constitutional man-
date of racial balance,

And, while the decislon was rendered in a
case involving employment and assignment
of public school teachers, it cannot seriously
be questioned that the principle applies with
equal force to assignment of schoolchildren.
Consequently, Federal district courts are now
vested with power to redraw school attend-
ance boundaries, to close schools and compel
transfer and busing of puplils, and otherwise
to supervise the public school systems in a
manner to reach what Is now said to be a
constitutional mandate of racial balance in
public schools.

In addition, the principle has application
to employment in all public services of
which teaching is but one. It has application
to employment in the civil services and to
firemen and policemen on all levels of gov-
ernment.

The principle has application also to all
private employment in firms doing business
with any branch of Federal, State, and local
governments.

Another inevitable result of the decision
is that every racial minority in the United
States may now allege deviation from racial
balance in employment as a basls for legal
action to compel racially proportionate em-
ployment. In addition, the Federal executive
is authorized and empowered by this deci-
sion to send its agents throughout the land
armed with authority of the Supreme Court
decision to further dictate employment
practices in private employment.

Consequently, we can reasonably expect
to see ushered in a new era of litigation
which may extend from now to eternity or
until the Supreme Court holds that the
“racial balance" mandate of the Constitu-
tion prohibits an employee from exercising
the right to quit, change jobs, or move when
to do so would result in creating a now con-
stitutionally prohibited racial imbalance in
employment.

We recognize that this last projection may
seem to be unreasonable but we most sin-
cerely submit that it does not strike us as
more unreasonable as a possibility than the
ruling that the Constitution requires hiring
and assignment of employees by racial
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quotas in order to achieve a racial balance
in employment.

And I do maintain that the Supreme Court
decision is unreasonable in the extreme. It is
irrational, arbitrary, and invidious, It utter-
ly disregards the public interest; it dis-
regards individual merit and experience and
qualifications; it disregards educational
criteria such as the availability of qualified
and experienced teachers as may be required
by education considerations. Furthermore, it
disregards the will and wishes of the teach-
ers and pupils involved and it disregards the
will and wishes of the people of the com-
munities involved and thus disregards the
necessity for public support of the education
system, Finally, the racial balance mandate
disregards what parents may believe to be
the best interest of their children in a most
intimate matter affecting the health, safety,
and moral welfare of their children.

The Supreme Court decision goes even
further than this. It specifically defies the
will of Congress. For example, in the appro-
priation bill for the Department of Health,
Eduecation, and Welfare, passed in October
1968, it was specifically provided:

“No part of the funds contained in this act
may be used to force busing of students,
abolishment of any school, or to force any
student attending any elementary or second-
ary school to attend a particular school
against the choice of his or her parents or
parent in order to overcome racial im-
balance."”

In addition the Civil Rights Act of 1964
states:

“ ‘Desegregation’ shall not mean the as-
signment of students to public schools in or-
der to overcome racial imbalance , . .

“Nothing herein shall empower any official
or court of the United States to issue any or-
der seeking to achieve a racial balance in any
school by requiring the transportation of
pupils or students from one school to an-
other or one school district to another in
order to achieve such racial balance.”

Innumerable expressions of legislative in-
tent of a similar nature have been incor-
porated in Federal aid to education sta-
tutes—but aside from misleading the peo-
ple, what avall are these expressions of con-
gressional Intent in the face of this last
Supreme Court decision?

The Supreme Court has declared a new ball
game. Congressional intent no longer mat-
ters, nor the will and wishes of State legisla-
tures, nor of elected local school officials, nor
that of teachers or even parents of the chil-
dren. Racial balance is the new and control-
ling constitutional criteria for determining
the location of new schools, in decisions re-
lated to closing and consolidating schools,
in transferring and busing children, and in
the assignment of pupils and teachers. Con-
sequently all decisions on these questions
are now supposed to be within the purview
of discretionary powers of a single Federal
distriet court judge.

Mr. President, tyrannical powers are thus
vested in Federal district court judges. This
is a situation unparalleled in the history of
our Nation or in the history of any nation of
free people. For In truth, such powers are ab-
solutely incompatible with a government of
a society of free people.

Let me cite an example of tyrannical con-
trol. The U.S. Court of Appeals for the Fifth
Judicial Circuit decided to turn control of
the Mobile County, Ala., school system over
to the Department of Health, Education, and
Welfare. This is the judicially assigned re-
sponsibility of the Department of Health,
Education, and Welfare as laid down by the
Court:

“The District Court shall forthwith request
the Office of Education of the United States
Department of Health, Education, and Wel-
fare to collaborate with the Board of School
Commissioners of Mobile County in the prep-
aration of a plan to fully and affirmatively
desegregate all public schools in Moblle
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County, urban and rural, together with com-
prehensive recommendations for locating
and designing new schools, and expanding
and consolidating existing schools to assist in
eradicating past discrimination and effecting
desegregation.”

Mr. President, the above language is an
order to the Federal district court judge to
request the Department of Health, Educa-
tion, and Welfare to restructure the public
school system of an entire county having a
population of approximately 300,000 people,
despite the specific language of an act of
Congress which prohibits expenditure of
HEW funds for achieving racial balance in
public schools.

Yet, under authority of the racial balance
decision of the Supreme Court, the Depart-
ment of Health, Education, and Welfare can
do nothing but reorganize the public school
system to achieve racial balance.

The above approach can reasonably be ex-
pected to be followed throughout the United
States.

After years of judicial doubletalk we now
know that the ends to be achieved by Fed-
eral courts is not “desegregation” nor “non-
discrimination” but rather “racial balance"
defined by the Court as racial participation
in the public services proportionate to the
numerical strength of the races in a particu-
lar unit of employment. And this theoretical
social ideal imposed by the Superme Court
as law of the land must be achieved to a
degree that is more than substantlal or ap-
proximate even though less than mathemati-
cally precise.

Mr, President, I predict that the people
of our Nation are not going to accept tyran-
nical control over the lives of their children
affecting, as it does, the safety, and moral
welfare of their children. This can mean but
one thing. Federal district courts have to
continue to resort to processes of the inqui-
gition to enforce its school orders. They can
gain compliance only by threatening elected
local school officlals with confiscation of
their property by imposition of heavy fines
and threats of imprisonment or both with-
out benefit of trial by jury. This fact ex-
presses a judgment on the whole sorry sys-
tem.

On the part of the Federal executive, it
must continue the vicious practice of depriv-
ing innocent children of food, money, and
other benefits authorized by Congress. In
areas other than public education the exec-
utive must continue to deprive and threat-
en to deprive the aged, sick, poor, handi-
capped of necessities of life as a means
of compelling compliance with its dictatorial
orders. In still other areas the Federal exec-
utive must continue to threaten abrogation
of contracts and thus financial ruin of pri-
vate business as a means of enforcement.

Mr, President, I submit that the enforce-
ment techniques adopted by the Federal ju-
dicilary and the Federal executive are alone
enough to condemn the policies and deci-
sions which gave them birth. These tech-
niques reveal an underlying callousness and
even viclousness on the part of disciples of
force and violence some of whom currently
wield this hideous power in our Republie.

Mr. President, there is but one solution to
this corruption—Iit is to amend the Consti-
tution of the United States to return con-
trol of public schools to the States and to
the people. I have submitted a proposed con-
stitutional amendment for submission to the
States to do just that.

EXHIBIT 6
[From U.S. News & World Report, Aug. 31,
1970]

CLARIFICATION NEEDED

(By David Lawrence)
If ever there was a time when it was
necessary for the Supreme Court of the
United States to come forth with a decision
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clarifying the many ambiguous opinions,
rulings and orders hitherto handed down by
the appellate and lower courts, it is right
now,

Ever since the historie decision of 1954 out-
lawing segregation in the public schools,
there has been uncertainty as to how far
school authorities must go to accomplish
“desegregation.” The High Court itself has
never sald that 1t necessarlly requires com-
pulsory integregation. Congress In the Civil
Rights Act of 1964 declared that “desegrega-
tion” shall not mean “the assignment of stu-
dents to public schools in order to overcome
racial imbalance.”

Again and again, however, some of the
lower courts have ordered school boards to
adopt plans which specify a certaln per-
centage of blacks and whites in the student
body and faculties of each school within their
district. The theory behind many of the de-
cisions has been that wherever State author-
ity has created school systems which per-
mitted or encouraged segregation, the re-
sults were what is called "“de jure” segre-
gation, as distinguished from “de facto” seg-
regation in schools in other parts of the
country where neighborhood patterns were
followed.

But to all intents and purposes school au-
thorities everywhere are confronted with the
fact that in their areas some schools are
predominantly white and some are pre-
dominantly black. The pressure on school
boards has been to bring about a gradual
lessening of such racial imbalance. The low-
er courts have from time to time gone along
with the idea that the school systems could
rearrange thelr districting and assignment
patterns so as to conform to a concept of less
and less segregation.

The Supreme Court originally sald that
desegregation should be carried out with
“all deliberate speed,” but last year it ex-
plicitly declared that “the obligation of every
school district is to terminate dual school
systems at once and to operate hereafter only
unitary schools,” Unfortunately the Court
did not define what constitutes “unitary
schools,” and lower courts have varied in
their interpretation of what is required. Some
have ordered desegregation plans that vir-
tually call for “racial balance” and have set
specific dates on which they must be put into
effect—often within a few months. Several
schools have been given notice that this will
have to be done by September 1870,

The only way that some of these pro-
grams can be carried out is by extensive bus-
ing of students. This requires the purchase
and operation of a large number of buses,
which is, of course, expensive and involves
either more taxes or less money for other
school programs. More complications have
arisen as parents object to having their chil-
dren transported long distances from thelr
own neighborhoods, and teachers are dis-
satisfied with being compelled to travel to
schools far away from their homes, Confu-
sion has resulted.

Now the school authorities in the South
want to get from the Supreme Court a final
determination of what must be done to
achleve the purposes of its desegregation de-
crees. They also want to see the Court apply
its rulings to schools outside the South, too,
even though the segregation in them is de-
scribed as “de facto.” Many members of
Congress are saying that “the law of the land”
should be the same everywhere.

So the whole problem comes back to the
Supreme Court of the United States, and in
the last few days officlals of the Administra-
tion, including the Attorney General, have
been urging the High Court to render a de-
cision which will enable school authorities in
the South to know exactly what they have to
do to conform to the objective of desegrega-
tion, Some lower court judges have been rec-
ognizing the realities of the situation and
have not been compelling racial balance.
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Others are imposing plans which, in effect,
set racial quotas for all schools, irrespective
of whether the predominance of one race or
the other results naturally from residential
patterns. Only the Supreme Court can re-
solve the differences between these lower
court rulings and set the standards of what
is or is not required to accomplish desegre-
gation.

Notwithstanding all of the controversy, the
South has made a great deal of progress in
eliminating segregated schools, Many school

districts have desegregated voluntarily and
without friction. In seven Southern States
committees have been appointed, consisting
of white and black leaders. They have been
working with Administration officlals to
carry forward the desegregation effort.

The occasion now is at hand when all the
parties concerned believe that the Supreme
Court can be of help in solving the most com-
plex problems ever faced in the field of edu-
cation. But prompt action is needed with
clear definitions to gulde everybody—school
authorities the judiclary and the executive
departments. For the nation’s highest court
still holds the answer to the riddles of “de-
segregation.”

el

ExHiBIT 7

[From the CoNGRESSIONAL RECORD, Aug. 25,
19701
5. 4287—INTRODUCTION OF A BILL RELATING
T0 PLANS OR RECOMMENDATIONS IN THE
MATTER OF ScHOOL DESEGREGATION

Mr. ALLEN. Mr. President, I introduce for
appropriate reference a very short bill to
which few can take exception. I ask unani-
mous consent that the bill be printed at this
point in the REcorD for purpose of comment
thereon.

The PRESIDING OFFICER (Mr. FANNIN). The
bill will be received and appropriately re-
ferred; and, without objection, the bill will
be printed in the RECORD.

The bill (S. 4237), to provide that the U.S.
Senators and the Members of the House of
Representatives concerned with any plan or
other recommendation relating to school de-
segregation prepared by any officer or em-
ployee or agent of the Department of Health,
Education, and Welfare for submission to any
U.S. court or any public agency of a State be
furnished a copy of such plan or other recom-
mendation, and for other purposes, intro-
duced by Mr. ALLEN, wWas received, read twice
by its title, referred to the Committee on
Labor and Public Welfare, and ordered to be
printed in the ReEcorp, as follows:

“S. 4287

“Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That no
plan or recommendation or modification of
an existing plan or recommendation pre-
pared by any officer or employee or agent of
the Department of Health, Education, and
Welfare concerning the desegregation of the
schools of any local educational agency
within any State shall be furnished to any
Court of the United States, any public agency
of a State, or any political subdivision of such
State, unless a copy of such plan, recommen-
dation or modification has been submitted to
the United States Senators of that State and
to the Members of the House of Representa-
tives from the Congressional Districts in

ich the schools of such local educational
agency are located. Any such copy shall con-
tain a statement that the plan, recommenda-
tion or modification does not effectively ex-
clude any student or teacher from any school
of the local educational agency because of
race, or color, and shall be attested to under
oath or affirmation by the Secretary of
Health, Education and Welfare or his
designee.”

Mr. ALLEN. Mr. President, it will be seen
that the bill merely requires the Department
of Health, Education, and Welfare to submit
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a copy of desegregation plans, recommenda-
tions or modification of existing plans or rec-
ommendations prepared under auspices of
the Department to the Senators and Repre-
sentatives of the respective States and con-
gressional districts in which the schools af-
fected by such plans are located.

Ordinarily, Mr. President, it would seem
that Senators and Representatives are en-
titled to copies of such plans as a matter
of courtesy. Instead, experience has demon-
strated that the Department of Health, Edu-
cation, and Welfare is reluctant to disclose
such plans, recommendations or modification
prior to submission for consideration and im-
plementation by Federal judges or by local
school boards.

Yet, Mr, President, the citizens of the
State and congressional districts involved
looks to us for relief from what appears to
them to be grossly unreasonable and some-
times unlawful plans imposed upon the
schools and schoolchildren affected by those
plans.

The primary purpose for reviewing such
plans before they are submitted for imple-
mentation 1s to determine whether or not
the actions contemplated are consistent with
laws of Congress and decisions of the U.S.
Supreme Court.

It is my sincere judgment that many plans
prepared by the Department of Health, Edu-
cation, and Welfare and submitted for im-
plementation by Federal district courts are
unreasonable, irrational, contrary to laws of
Congress, and without authority under any
specific ruling of the U.S. Supreme Court.

For this reason the bill provides that copies
of such plans or recommendations contain a
statement affirming that such plans or rec-
ommendations do not go beyond what is re-
quired by the U.S. Supreme Court.

It is a fact, Mr. President, that school plans
and recommendations have been prepared by
agents of the Department of Health, Educa-
tion, and Welfare and submitted to Federal
district courts for implementation which are
without authority of statutory law and which
80 beyond anything which the Supreme
Court of the United States has required.

Mr. President, we recall extended debates
on the merits of the Whitten amendments,
the provisions of which limited the Depart-
ment of Health, Education, and Welfare In
the matter of requiring busing. We recall
that liberal forces in the Senate were suc-
cessful in attaching an amendment to the
Whitten amendment expressed in the term
“except as required by the Constitution.”

The implication in the exception was that
the Department of Health, Education, and
Welfare should be limited in its plans and
actions unless such plans and actions were
authorized by Supreme Court decislons,

In this connection, Mr. President, in North-
cross and others against Board of Education
of the Memphis, Tenn., City Schools and
others, decided March 9, 1970, Chief Justice
Burger made this special point, he sald:

“As soon as possible, however, we ought to
resolve some of the basic practical problems
when they are appropriately presented in-
cluding whether, as a constitutional matter
any particular racial balance must be
achieved in the schools; to what extent
school districts and zones may or must be
altered as a constitutional matter; and to
what extent transportation may or must be
provided to achieve the ends sought by prior
holdings of the Court.” (Emphasis supplied.)

Mr. President, some of the school plans
prepared by the Department of Health, Edu-
cation, and Welfare and submitted for im-
plementation by Federal district courts in
Alabama treat all of these questions as hav-
ing been already decided by the Supreme
Court. For practical purposes of desegrega-
tion of schools the Department of Health,
Education, and Welfare and the U.S. Attor-
ney General have constituted themselves a
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Supreme Court in all matters affecting de-
segregation of public schools.

They have decided as a matter of consti-
tutional law that raclal balance must be
achieved In certaln schools in the South
although the Supreme Court has not said
so and the administrative rulings in this
regard are not uniformly applied.

Then, too, the Department has decided on
its own initiative to what extent school dis-
tricts and zones must be altered as a con-
stitutional matter. Yet, the Supreme Court
has not so decided.

Furthermore, the Department of Health,
Education, and Welfare has determined to
what extent transportation may or must be
provided by the separate local school boards.

Surely, Mr. President, those Senators who
were so insistent on compliance with consti-
tutional standards in opposing limitations
on the Department of Health, Education, and
Welfare will recognize that the Department
has acted not as required by the Constitution
but as dictated by its own notions.

On the other hand, where the Supreme
Court has spoken authoritatively on a par-
ticular subject, the Department of Health,
Education, and Welfare and the U.S. Attor-
ney General utterly disregard the mandate
of the Court.

Let me quote further from Chief Justice
Burger who sald:

“The suggestion that the Court has not
defined a unitary school system s not sup-
portable. In Alexander v. Holmes County
Board of Education, 396 U.S. 19 (1969), we
stated, albeit perhaps too cryptically, that a
unitary system was one ‘within which no
person is to be effectively excluded from any
school because of race or color.'”

In the fact of this definition, the Depart-
ment of Health, Education, and Welfare con-
tinues to submit desegregation plans which
violate this rule in that such plans are de-
signed to effectively exclude literally thou-
sands of schoolchildren from public schools
for no other reason than that of race or color.

In some instances the Department of HEW
excludes both white and black children from
public schools in their neighborhoods in
order to achieve racial balance and without
regard to the will or wishes of the parents
and without regard to the health, safety,
morals, and general welfare of the children,
and without regard to the will, wishes, and
authoritative opinion of local school author-
ities and without regard to the Supreme
Court definition of a unitary school system.

In addition, the Department willfully and
wantonly redraws school district boundaries
and school attendance zones and recom-
mends transportation of children long dis-
tances from their homes for no other reason
than the race and color of the children in-
volved.

Mr. President, U.S, Senators and U.S. Rep-
resentatives elected by the people have a
right to know beforehand whether school
plans prepared by Federal agents and agen-
cles of the Federal Government conform to
the law of the land. The evidence is conclu-
sive that the law is being violated.

Mr. President, it 18 my judgment that every
U.S. Senator has a vital interest in the pas-
sage of this bill. The plans, the processes,
and the procedures now being applied in the
Southern States are precisely the plans, proc-
esses, and procedures which will be soon
applied in all sections of the Natlon.

The de facto-de jure distinction is a fabrl-
cation of special pleaders in the Department
of Health, Education, and Welfare. It will not
hold up.

Let me assure Senators that arbitrary and
unlawful procedures if permitted to go un-
challenged in the South will be the same
arbitrary procedures applled in your States.
The people of your State will demand ex-
planations and relief no less than the people
of Alabama and the South demand explana-
tlons and relief.
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We ask only that as elected representa-
tives of the people we be informed of the
plans, recommendations, and modifications
of such which the Department of Health,
Education, and Welfare intends to ask Fed-
eral courts to implement.

Who can reasonably object to such a re-
quest?

ExHIBIT 8
[From Look magazine Sept. 8, 1970]

Do MosT AMERICANS SECRETLY WANT
SEGREGATION ?

(By Senator ABRAHAM A. RIBICOFF)

Last February 9, in a speech on the floor
of the United States Senate, I accused my
own part of the country, the North, of
“monumental hypocrisy” in its treatment of
the black man. My speech occurred during
debate on an amendment calling for a
uniform national policy on school desegre-
gation. Sen. John Stennis of Mississippi spon-
sored the amendment. I sald I would sup-
port Senator Stennis.

In the speech, I argued that what is evil in
Mississippl does not become a virtue when
it is practiced In Connecticut. We Northern-
ers have been too eager to point out the
horrors of Southern segregation originally
based on law (de jure), while moving to the
suburbs and segregating our schools accord-
ing to our housing patterns (de facto).

Of course, Presidents, senators, sociolo-
gists and boards of education can debate the
relative evils of de jure and de facto segrega-
tion all they want. But for the black child
who is forced to suffer segregated education,
there is no diffierence.

Whether you call it de jure or de facto, it is
segregation—pure and plain. For the black
child, it means white people don't think his
life is as important as a white child’'s or that
he is good enough to associate with their
children.

How the message comes, whether by de jure
or de facto, is irrelevant. What counts is the
damage. That is the same in both cases. It
often is permanent, jeopardizing the black
child’s entire adult life. No legal phrase can
soften the blow or end the pain, The phrase
de facto has only one purpose. It provides a
“respectable” screen behind which white
Americans can discriminate against black
children,

Without question, many Southerners hoped
the Stennis amendment would slow down
integration in the South. Though the states
that had dual school systems are desegregat-
ing under constitutionally based Supreme
Court orders that nobody can change, some
hard-core resisters are still trying to circums-
vent those orders by such methods as segre-
gated classrooms in “integrated” schools or
with private schools for whites. Clearly,
any kind of slowdown in the South is
unacceptable.

But it is time for us to stop looking only at
the motives of the South. What about the
motives of the rest of us? How committed
are we to integration in our own backyards?

Those of us in the North should begin
to look honestly at ourselves and see that
our contribution to integration has been to
refine the art of making sure blacks can
ride in the front of buses we never ride,
can live in someone else’s neighborhoods and
can work in the lower reaches of our orga-
nizations.

The fundamental problem is the increase
in de facto segregation in both the North
and the South. As long as this nation avoids
facing the issue of de facto segregration
squarely, many will insist that such segre-
gavion is accidental and therefore not il-
legal. This does more than absolve the North
of responsibility for the unequal education
afforded black children in their own com-
munities. It also Is an open invitation to
the South to emulate the North,

In time, the SBouth can argue that it has
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ended de jure segregation and repluced it
with the de facto kind. As proof, the South
will soon be able to say its cities and
suburbs are just like the North’s—black
cities, white suburbs. Then what will our
tolerance of de jfacto segregation have
achleved? I argued seven months agc that
we needed a national policy to end segre-
gation in the North as well as the South.
The needs seems even more urgent now.
If anything, recent actions by the Presi-
dent and the Congress have strengthened
my conviction that America is heading down
the road to apartheid, a strict separation of
the races, based on de facto segregation, and
that nobody who has the power o alter this
course appears willing to do so.

The Senate did pass the Stennis amend-
ment. But the Senate-House conference
committee watered it down to the point
where it marked a glant step backward. For
the first time, Congress wrote into law the
distinetion between de facto and de jure and
singled out only de jure for government ac-
tion.

On March 24, President Nixon told the
nation that while de facto segregation was
“undesirable,” his Administration would re-
quire no steps to end it, in either the North
or the South.

Then, on May 21, the President intro-
duced his Emergency School Ald Act of 1870,
a two-year, $1.5 billion package designed
to promote desegregation. This legislation
provides financlal assistance for de jure
school systems that must desegregate.

But the Presldent's program also builds
on the shortcomings of the earlier desegre-
gation message with regard to de facto seg-
regation, It doesn’t require anything of any-
one, It is purely voluntary. If you want to
desegregate, fine. There will be money avail-
able to help you over the hurdles. If you
don’t, that’s OK, too. It's not illegal. The de-
cision is yours. The Federal Government
will stay neutral.

In short, de facto segregation is still a
“U.S. Government Approved” product. The
President’s program allows us all to continue
to talk a good game of integration while
serenely practicing segregation. The mes-
sage to the South is unmistakable: If you
segregate your soclety as well as your schools,
as we do in the North, we can all segregate
together.

What bitter irony that the model for Amer-
fcan apartheid should come from the North.
Most of us always believed apartheid would
come exclusively from the South, whose leg-
acy of slavery and legalized segregation was
fundamentally responsible for most of the
racial tension in this nation. There ls little
doubt that if life had been better in the
South, the black man would have stayed.
He would not have embarked upon one of
the greatest and swiftest migrations of the
single people in our history.

But the South, no matter what happens
with this month’s school-desegregation drive,
has no monopoly on being brutal to the
black man. When he moved North, our wel-
come was 2 ghetto, an unemployment Iline,
& substandard tenement, a poor school and
no medical care. And all our criticism of the
South, no matter how justified, cannot ex-
cuse or erase these facts. The North has been
just as successful in denying to the black
man and his family the opportunities we
insist upon for ourselves and our families
Only we tell ourselves it isn't our fault. The
institutions are responsible. There is nothing
we can do. It's a terrible “accident,” a fact
all of us may decry, but for which few of
us will accept responsibility.

An almost classic example of this kind of
thinking occurred recently in Pontlac, Mich.,
when the Board of Education told a Federal
court that the clty’'s schools were segregated
because its neighborhoods were segregated.
The Board agreed with the black parents who
had brought suit that a black child’s segre-
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gated education was inferior and harmiful
and that the resulting damage was Irrepara-
ble. But the Board argued that, since it had
not created the segregation, it had no re-
sponsibility to correct this admittedly harm-
ful and devastating condition.

The U.S. District Court Judge, Damon J.
EKelth, ruled otherwise. He found that de-
spite lits frequent pronouncements in sup-
port of integrated education, the Board had
used Its powers to perpetuate segregation and
prevent integration,

The segregation in Pontiac is no accident.
Nor is it in many American communities.
Unlike its Southern counterpart, Northern
segregation may not be traceable to one
official action. But the thousands of in-
dividual decisions—by school boards, real
estate brokers, businessmen, politiclans, and
private citizens—that created de facto segre-
gation were all based on the same objective
as the official de jure actlon: to keep blacks
and whites separate.

Furthermore, a segregated education is
harmful to white children as well. White
students having no contact with blacks dur-
ing their school years receive a distorted view
of American society. Many of them acknowl-
edge this fact and complain about it.

How can we reverse this trend?

We can begin by recognizing that we don't
have to wait for the Supreme Court to rule
on de facto segregation, The President and
the Congress have all the power they need.
The longer we wait, the worse the problems
will be.

The Supreme Court orfginally acted against
segregation in 1954 largely because every
other political institution refused to act. If
the President and the Congress continue to
abdicate their constitutional responsibilities,
they will only succeed in paralyzing the
courts, which cannot carry the entire burden
by themselves. Or, taking their cues from &
reluctant Washington, courts may begin to
give legal sanction to de facto segregation.

‘We must also recognize that focusing only
on integration in our central cities will
simply drive many of the remaining whites
to the sanctuary of the surrounding suburbs.

A recent opinion poll reported that most
Americans support integration and are will-
ing to send their children to integrated
schools. Substantial opposition to integration
generally occurs when schools and neighbor-
hoods cease to reflect the soclety at large.
But this need not be an insurmountable
problem if we view the entire metropolitan
area—including the suburbs—as a whole.
The percentage of blacks in most of these
areas is less than 20 percent. In fact, in the
major metropolitan areas in 1969, blacks
made up only 12 percent of the population.

Our goal then should be a national policy
to end segregation in all our schools, no
matter what we call that segregation or how
it occurred. We can't expect this to happen
overnight. But we can require that all school
districts in a metropolitan area formulate
plans now to end segregation in all our
schools within ten years, Every area’s plan
must provide for uniform progress each year,
with the result being an end to all racial
segregation in the final year.

Only when we require school integration
throughout our metropolitan areas can we
guarantee sufficient stability to avoid the
white flight that has characterized large-
scale integration thus far, Variations should
be allowed, but only those that occur within
the context of obtaining general racial
balance.

Our policy, and the methods of achieving
it, must be compulsory, all-inclusive and
based on a timetable. We have had enough
halfway houses for human rights in this
country. They don't work. Left to our own
devices, we will behave just as the South did
for so many years—long on deliberations
and short on speed.

Many argue that the suburbs never will go
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along with this. My answer is to end all Fed-
eral educational assistance to any individual
school district that refuses to participate in
its area’s plan, Federal assistance also should
be denied any state that gives aid to a school
district that does not participate in such a
lan.

. Those communities that are hard-pressed
to finance integration will need whatever help
we can give them. Therefore, as the President
has suggested in part, the Federal Govern-
ment should provide school districts with
funds to cover the additional expenses in-
volved in desegregation, Cost is not a valid
reason for the continued denial of human
rights,

Talk of integrating suburban schools often
results in frantic discussions about busing.
Much of this issue is a “red herring.” Mil-
lions of American children already are bused
to school. Suburban parents often insist upon
the opportunity for their children to ride on
a school bus as a matter of right.

Moreover, busing is only one technique for
integrating schools. Many school districts
have successfully integrated their schools by
redrawing district lines, pairing neighbor-
hood schools, and locating new schools in
areas that make integration easier. These
techniques have actually reduced the amount
of busing in some areas,

Many who object to busing don't really ob-
ject to the bus ride. Their concern is the
school at the end of the ride. As long as broad
disparities exist in the caliber of students,
teachers, atmosphere and equipment in our
schools, I ecan understand a parent's con-
cern over proposals that would take his child
from a school he knows to one that is un-
known.

America cannot allow these disparities in
its schools to continue. But the solution is
not continued opposition to integration. Nor
is it a call limited only to improving ghetto
schools, Integration and the improvement of
all schools must go forward together.

In the long run, though, lasting school
integration cannot occur in a segregated so-
ciety, It is a fantasy to think that integration
can be achieved by letting black children
attend our schools when we won't let their
parents live in our neighborhoods. That was
the basic point I sought to make last Febru-
ary. It is of critical importance.

Some 80 percent of all the new jobs devel-
oped in the past 20 years are in the suburbs.
Blacks must have access to those jobs and to
homes near them. We should encourage the
suburbs to provide low-income housing. Pri-
vate Industry should hire more blacks and
refuse to move into a suburb until housing
for their low-income workers is provided. The
Federal Government should refuse to locate
its facilities or allow its contractors to locate
in areas that do not provide low-income
housing.

At the same time, the Federal Government
must recognize the severe financial problems
confronting suburban communities through-
out the country. We therefore should supply
additional funds to those suburbs that pro-
vide housing, employment and education for
blacks in order to cover the additional ex-
penses they have as a result of these ac-
tivities.

I realize that this is a tall order, one that
causes many supporters of integration to des-
palr of the likelthood that we ever will take
these steps, Some liberals even oppose a uni-
form national policy on desegregation on the
grounds that spreading the skimpy Federal
resources for implementing desegregation
across the country will totally destroy their
usefulness; that de jfacto segregation is a
complex process against which we must move
very carefully and slowly; and that moving
in the North will generate such opposition
that progress will stop everywhere.

But to me, these arguments are unper-
suasive as they were last February. The
Congress has said it would provide the men
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and the money to implement desegregation
on a national scale. Tripling Federal school-
desegregation-enforcement activities would
cost only $10 million more a year. This coun-
try presently spends less than $5 million a
year in this area.

The “go slow” argument is based on the
same reasoning that sent many Northern lib-
erals into hysterics when it came from south
of the Mason-Dixon line. Except we don’'t
even have a policy of “go slow” in the North.
We have a poliey of “no go.”

On the third point, that moving in the
North would create enormous opposition. I
have always assumed that we sought integra-
tion—and still seek it—not because we think
it is popular but because we prize certain
basic human rights. Nobody ever argued that
integration was popular. But that doesn't
Jjustify a double standard for black children
that says what's bad for you in the South
is good for you in the North.

There is another question that we ought
to settle once and for all: Why should we
fight for integration when many blacks
themselves call for separatism?

It is true that some blacks don’t want inte-
gration. This is an understandable paradox.
White tokenism in both the North and South
has made these blacks frustrated, bitter and
angry. They want only to be left alone.

But it's a curious kind of morality that
drives blacks to such despair over the possi-
bilities of achieving integration and then
uses this despalr to justify doing—or not do-
ing—what we have always done or not done.

The most important fact is this: Most
blacks still want integration. They cling to
the same hopes and goals America has held
out to every other group. Denying them their
rightful opportunity because a minority of
blacks has become impatlent, and with good
reason, is a shabby betrayal of the ideals this
country is supposed to represent.

Making integration a national goal should
not make it an impossible goal. I fervently

hope that our commitment to Integration is
not so fragile that we shall discard it when
we are asked to meet it. There are more con-
structive things for us to do than write
obituaries for the cause of human rights in
America.

ExHIBIT 9
[From the Washington Post, Aug. 29, 1970]
DESEGREGATION: WAITING ON THE COURT

It is hard to see how the Supreme Court
could have done otherwise than refuse—as it
did this week—to set aside school desegre-
gation orders affecting Charlotte, N.C., and
three other Southern cities, Or perhaps it is
more accurate to say that it is hard to
imagine the confusion that would have fol-
lowed. The court had earlier agreed to hear
the Charlotte case and will do so this fall.
It will be an important case, since it will
mark the first time the high Court has
waded into the growing controversy over the
meaning of desegregation in the context of
the large urban centers of the South. U.S.
District Judge James B. McMillan has or-
dered the schools of Charlotte and Mecklen-
burg County to do away with all black
schools, to reproduce the district’s 70-30
percent proportion of white to black school-
children in it individual schools, and to do so
by means of busing an additional 13,000
children to school. There has been a complex
history to this case, but—pending the Su-
preme Court’s hearing and decision—Judge
McMillan's order is in force. And since school
is about to reopen not just in Charlotte but
in ecities across the South under any number
of conflicting lower court orders, the setting
aside of the Charlotte order could only have
produced disruptive last minute attempts to
reverse course in district after district.

The Southern (and to some extent North-
ern) landscape is strewn with these contro-
versial, semi-settled, and often contradictory
court orders, and that is why the Charlotte-

CONGRESSIONAL RECORD —SENATE

Mecklenburg hearing by the Supreme Court
could prove so important. Though a big city
is involved, the issue here is not one of de
facto versus de jure segregation. Rather the
lower courts have concluded that Charlotte's
schools are racially segregated as a conse-
quence of racialy segregated housing patterns
for which the state has its degree of respon-
sibility. What is at issue is not this fact so
much as the remedy that can be ordered
under law—which is to say, under the Four-
teenth Amendment, the Supreme Court’s
1954 and subsequent decisions, and the civil
rights statutes on the books, The Charlotte-
Mecklenberg school board has clalmed that
it is not within the realm of physical or
economic practicality to reproduce the racial
pattern Judge McMillan has in mind and
last May the Fourth Circuit described Judge
McMillan's order as unreasonable. There is
clearly, then, a considerable body of legal
opinion which holds that the creation af a
unitary school system does not require the
uniform creation of racially integrated
schools or presuppose the dissolution of every
all-black school in a district, Unless it should
rule very narrowly, that is the question the
Supreme Court is likely to reach in the Char-
lotte-Mecklenburg case.

Whatever its ruling, of course, there Is
every reason to expect that litigation on this
question will go on. But you need only loock
at the state of perplexity in which the South
now finds itself—the resignation of the
Jackson, Miss., school superintendent yester-
day is a case in point—to realize how sorely
some guidance is needed from the high Court
in the matter. For years—until last October's
nonsense decision, in fact—the Court was
waiting on the South. Now, in another sense,
it is the other way around.

ExHIBIT 10

THE FrcaT To RETURN PUBLIC SCHOOLS TO
STaTE AND LocaL CONTROL

As your United States Senator, I have con-
tinually fought to return the control of the
public schools of Alabama and the South to
State and local governments and to resist
federal domination and control.

These goals have been sought through:

1. Support of positive legislation such as
that providing for Freedom of Cholce, Neigh-
borhood Schools, and by Constitutional
amendment returning schools to state and
local governments; and by support of such
measures as the Stennis Amendment and the
Whitten Amendments.

2. Dozens of speeches on the Senate floor
pointing out views of people of Alabama on
school problems,

3. Dozens of meetings with Alabama par-
ents groups and school officials.

4. Intercession with and protest to Presi-
dent Nixon, HEW and Justice Department
officials regarding forced immediate desegre-
gation.

5. Opposition to all legislation discrimi-
nating against Alabama and the South.

6. Support of all legislation that would
help provide a good education to all citizens.

Listed below in chronological order is a
brief résumé to date of some of these actions
to which I have referred:

Congressional Record Dated:

February 24, 1969.—A letter to HEW Sec-
retary Robert H. Finch requesting infcrma-
tion on the total number of school children
deprived of funds and services under orders
of the Department of HEW, and the total
dollar value of lunches, services, and other
benefits withheld from school children in
the South. This letter expressed my concern
over the actions of HEW that were depriving
school children of funds and services pro-
vided by taxpayers' dollars.

March 17, 1969.—Introduction of proposed
Constitutional amendment to return control
of local schools to the states and to the peo-
ple—Senate speech In support of the pro-
posed amendment.
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March 24, 1969.—Remarks on insertion of
an editorial from the Dothan Eagle critical
of the President's nomination of liberal New
York school Superintendent, Dr. James E.
Allen, Jr., known as “Mr. Busing,” as U.S.
Commissioner of Education.

May 1, 1869.—Co-sponsored with Senator
Dirksen a bill to authorize the Committee on
the Judicliary to investigate the Impairment
of the internal securlty of the U.S. arising
from disorders at educational institutions.

May 5, 1969.—Senate speech in opposition
to the confirmation of Dr. James E. Allen,
Jr., as U.S. Commissioner of Education and
Assistant Secretary of HEW.

June 17, 1969.—Senate speech critical of
U.S. Supreme Court decision which approved
“racial balance” in the assignment of teach-
ers as a requirement of the U.8. Constitu-
tion.

July 14, 1969.—Telegram to HEW Secretary
Robert H. Finch condemning disregard by
his Department of provisions of the 1964
Civil Rights Act and violation of an act of
Congress which denied the Department power
to spend Federal funds to compel transpor-
tation of pupils to achieve racial balance in
public schools,

July 14, 1969.—Telegram addressed to Pres-
ident Nixon pointing out contradictions be-
tween his campalgn statements relating to
desegregation of public schools and the ac-
tions of his Administration in conflict with
laws of Congress and with his statements as
a candldate for the Office of President.

July 25, 1969.—Attended meeting at the
White House along with other members of
the Alabama Congresslonal Delegation for
conference with Secretary Finch and Attor-
ney General Mitchell to protest unfair and
unreasonable public school policles promoted
by the Administration in Alabama.

July 27, 1969.—Senate speech attacking
Department of HEW actions and schoo! plans
in Alabama.

August 4, 1969,—Participated In Senate de-
bate in support of the “Whitten Amend-
ment” to deny use of public funds by the
Department of HEW for compulsory busing
to achieve racial balance in the schools.

September 3, 1960.—Introduction of an
amendment to the Department of HEW Ap-
propriations Bill which amendment declared
“Freedom of Choice” as a public pclicy es-
tablished by Congress—Senate speech in sup-
port of the amendment.

September 16, 1969.—Remarks in the Sen-
ate on the Congressional Record of a na-
tionally syndicated column by James Kil-
patrick, entitled “Let's Stop Kicking the
South Around.”

September 16, 1969.—Remarks in the Sen-
ate on insertion in the Congressional Rec-
ord of an editorial from the Washington
Evening Star which stated in part, “Public
officials no doubt can be whipped into line.
But whether the same will prove true of
large numbers of parents is, we think, doubt-
ful to say the least.”

September 22, 1060.—Remarks in the Sen-
ate on insertion in the Congressional Record
of an editorial from the Montgomery Ad-
vertiser entitled “With Malice and Misin-
formation,” criticizing the U.S. Civil Rights
Commission report on desegregation in the
South.

September 26, 1969.—Sent a detalled letter
to HEW Secretary Robert H. Pinch con-
demning the application by his Department
of dual standards in the interpretation and
administration of the laws of Congress. Un-
der dual standards in the Department treated
racial imbalance in public schools of the
South as unconstitutional while even great-
er racial imbalance in schools outside the
South was considered of no concern to the
Department of HEW.

September 29, 1960.—Senate speech con-
demning dual standards as applied to south-
ern schools. The speech is documented with
correspondence from me directed to Presi-




30444

dent Nixon and HEW Secretary Robert H.
Finch, demanding compliance with the laws
of Congress which prohibits the use of HEW
funds for compulsory busing to achieve ra-
cial balance in public schools.

September 30, 1969.—Remarks on insertion
in the Congressional Record of a letter from
a concerned parent in Montgomery, Alabama.
This letter was an eloquent appeal for com-
mon sense approaches and simple justice for
school children in the desegregation process.

October 14, 1969.—Senate speech condemn-
ing the almost unbelievable chaos and ruin
of the public schools of Choctaw County,
Alabama wunder a fantastic desegregation
plan prepared by a hired agent of the De-
partment of HEW and submitted as the
plan of an “education expert'" on the basis of
a one day visit to Choctaw County, Alabama.

October 16, 1969.—Participated in Senate
debate in support of the “Fair Play” Stennis
Amendment demanding an end to dual
standards and discrimination against the
South in applying desegregation plans
throughout the nation.

October 30, 1969.—Speech in the Senate
criticizing the U.S, Supreme Court “Instant
Integration” decision In the Mississippi
school cases.

November 5, 1969.—Co-sponsored with
North Carolina Senator Sam Ervin a bill to
amend the Civil Rights Act of 1964 by add-
ing a new title, which restores to local school
boards their constitutional power to admin-
ister the public schools committed to their
charge.

December 2, 1969.—Remarks in the Senate
on insertion in the Congressional Record of
an article published in the officlal publica-
tion of Mobile Jaycees entitled “A Jaycee
Speaks Out on Federal Interference in Pub-
lic Education.”

December 17, 1960.—Senate debate on my
“Freedom of Choice” Amendment. The
Amendment was attached to the Appropria-
tions Bill for the Department of HEW and
declared, among other things, that the free-
dom of parents to choose the school to which
they shall send their children is an invio-
late right, the protection and maintenance
of which 1s part of the public policy of the
United States.

January 26, 1970.—Jointly sponsored with
Mississippl Senator James Eastland a bill to
compensate local school boards for cost of
schools ordered closed or abandoned as a
result of coercive actions of Federal Courts
and agencies—In a Senate speech in support
of this bill it is pointed out that schools
valued in excess of $100 million have been
closed in Alabama alone.

January 26, 1970.—Jointly sponsored with
Senator Eastland a bill to preserve the tax
exempt status of, and the deductibility of
contributions to private schools.

January 26, 1970.—Senate speech and de-
bate criticizing U.S. Supreme Court for mis-
use of equity powers in desegregation cases,

January 27, 1970.—Co-sponsored Missis-
slppi Senator John Stennis’ “Fair Play”
Amendment requiring the Department of
HEW to deal uniformly in all regions of the
U.S. with respect to desegregation of public
schools.

January 30, 1970.—Co-sponsored with Sen-
ator Ervin an amendment to the Civil Rights
Act of 1964 to permit “Freedom of Choice”
in student assignments.

February 2, 1970.—Co-sponsored with Sen-
ator Ervin an amendment to the 1964 Civil
Rights Act to prohibit the Department of
HEW from withholding or threatening to
withhold federal financial assistance to pub-
lic schools operating under the principle of
freedom of choice.

February 2, 1970.—Co-sponsored with Sen-
ator Ervin a bill to prohibit the use of public
funds for busing pupils to alter the racial
composition of schools.

February 2, 1970.—Co-sponsored with Sen-
ator Ervin an amendment to permit local
school boards to bring civil actions against
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agents and agencies of the U.S. for violating
certain laws relating to operation, manage-
ment, and control of local public schools.

February 2, 1970.—Co-sponsored with Sen-
ator Ervin an amendment to the 1964 Civil
Rights Act to deny Federal Courts jurisdic-
tion and power to make changes in the racial
composition of the student body of any pub=-
lic school.

February 3, 1970.—Co-sponsored with Sen-
ator Stennis an amendment to permit as-
signment of children to public schools in
the manner requested or authorized by their
parents or guardian.

February 8, 1970.—Participated in a Con-
cerned Parents rally of some 15,000 parents in
Birmingham. Governor Wallace, Represent-
ative John Rarick of Loulsiana, Representa-
tive Bill Nichols, and Representative Walter
Flowers of Alabama and I spoke and pledged
our full support in an effort to obtain equal
treatment and simple justice for the public
school children of Alabama and the South.

February 9, 1970.—Senate speech in sup-
port of the above amendments.

February 9, 1970.—Senate speech pledging
full support of principles announced by
Southern Governors at a Mobile, Alabama
meeting held to plan cooperative efforts in
resisting ruinous public school policies en-
forced by Federal Courts and the Nixon Ad-
ministration.

February 10, 1970.—Participation in Sen-
ate debate in support of Freedom of Choice
Amendment.

February 16, 1970.—Co-sponsored  with
Senator Ervin a bill denying power to any
Court, Department, agency, officer or em-
ployer of the United States to refuse any
child the right to attend the public school
nearest his home.

February 16, 1970.—Co-sponsored with
Senator Ervin an amendment to prohibit
transportation of school children to achleve
racial balance in schools.

February 16, 1970.—Co-sponsored with

Senator Ervin an Amendment to prohibit

compulsory assignment of school teachers to
schools other than the school in which any
such teacher contracts to serve.

February 17, 1970.—Participation in Sen-
ate debate on Stennis Amendment,

February 17, 1970.—Participation in Sen-
ate debate in opposition to the “Scott
Amendment” to perpetuate dual constitu-
tional standards for desegregation on a sec-
tional basis.

February 18, 1970.—Participation in Senate
debate in support of the Stennis and Ervin
Amendments.

February 19, 1970.—Remarks in the Senate
on insertion in the Congressional Record of
a letter from a concerned mother published
in the Alabama Farmer and entitled “God
Help Our Court-Conducted Schools.”

February 19, 1970—Senate speech severely
criticizing the role of Federal Courts in ex-
ercising control of local public schools.

February 25, 1970.—Remarks in the Sen-
ate on insertion in the Congressional Record
of a letter from a concerned parent from
Tuscaloosa, Alabama.

February 28, 1970.—Participation in Sen-
ate debate in opposition to the "“Scott
Amendment” to destroy freedom of choice.

February 28, 1970.—Participation in Sen-
ate debate in opposition to the *“Mathias
Amendment” which would destroy freedom
of choice.

March 13, 1970—Remarks in the Senate
on insertion in the Congressional Record of
an editorial written by Father Daniel Lyons
published In the Twin Circle, entitled “The
Big Yellow School Bus.”

March 18, 1970.—Senate speech pointing
out new efforts by the Department of HEW
to control institutions of higher education
and junior colleges in Alabama, and my op-
position to these policies.

March 24, 1970.—Participation in Senate
debate in support of the Stennis Amend-
ment.

August 31, 1970

March 25, 1970.—Participation in Senate
debate in support of the Stennis Amend-
ment.,

April 1, 1970.—Senate speech and debate
in support of the Stennis Amendment.

April 8, 1970.—Co-sponsored a proposed
Constitutional amendment to permit volun-
tary prayers or meditation in public schools
and other public buildings,

April 30, 1970.—Remarks in the Senate on
insertion in the Congressional Record of a
letter from Hon. Virgil Nolan Price, Super=-
intendent of Tallapoosa County schools, re-
lating to $1 million worth of school buildings
closed and abandoned in the county pur-
suant to Federal Court orders.

May 4, 1970.—Conference held in Wash-
ington with superintendents of publie school
systems of Autauga County, and Ozark,
Huntsville and Enterprise on important edu-
cation problems.

May 7, 1970.—Remarks in the Senate on
insertion in the Congressional Record of a
Readers Digest article entitled, “Our Trou-
bled Schools.”

June 4, 1970. Remarks on insertion in the
Congressional Record of an editorial from
Camilla, Georgia entitled “More Money Not
Complete Answer.”

June 15, 1870.—Remarks in the Senate on
announcement of resignation of Dr. James E.
Allen, Jr. including insertion in the Record
of my original reasons for opposing the con-
firmation of Dr. James E. Allen as U.S. Com-
missioner of Education and Assistant Secre-
tary of the Department of HEW.

June 24, 1970.—Participation in debate on
the HEW Appropriations Bill in support of
the Stennis Amendment.

June 25, 1970.—Participation in Senate
debate in support of the Stennis Amend-
ment.

July 14, 1970.—Remarks in the Senate on
insertion in the Congressional Record of a
David Lawrence column relating to dis-
criminatory treatment of private schools in
the South.

July 15, 1970.—Remarks in the Senate on
insertion in the Congressional Record of the
legal brief prepared by the Department of
Justice in support of the tax exempt status
of private segregated schools and the deduct-
ibility of contributions made to such schools.
This brlef was filed prior to the reversal
of policy by the Nixon Administration.

July 16, 1970.—Remarks in the Senate on
insertion in the Congressional Record of a
letter from Hon. J. C. Davis, Mayor of the
City of Chickasaw, Alabama and article
written by Dixie Wright and published in
the Mobile, Alabama Press Register. Both
the letter and the article deal with recent
Federal Court school plan imposed on
Mobile County schools.

July 23, 1970.—Remarks made in the Sen-
ate on Insertion in the Congressional Record
of an editorial published in the Montgomery
Alabama Advertiser-Journal relating to the
tax exempt status of private schools. In these
remarks I give required notice to the Senate
that when an appropriate revenue measure
comes, before the Senate from the House of
Representatives I will offer amendments au-
thorizing the continuation of the tax exempt
status of all private schools and the con=-
tinued deductibility of contributions to such
schools.

July 28, 1970.—Senate speech in support
of the Senate-House Conference Report
which upheld provisions of the Whitten
Amendment as enacted originally by the
House of Representatives.

August 3, 1970.—Participation in Senate
debate on a bill to clarify and help resolve
conflicts in decisions of various U.S. Federal
Distriet Courts and U.S. Circuit Courts of
Appeal as they relate to provisions of the
Whitten Amendment and to uniform appli-
cation of desegregation standards through-
out the nation.

August 4, 1970.—Senate speech relating to
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visit of Senator Mondale to Alabama in ap-
parent conflict with dutles assigned to his
Select Committee on Equal Educational Op-
portunity. The Committee was authorized
by Congress to study the problem of de-
segregating schools outside of the South.
Instead, Senator Mondale conducted one-day
whirlwind surveys in Prattville, Alabama;
Homer, Louisiana; and Uvalde, Texas. Sen-
ator Mondale's conclusions based on his
supposed investigation is commented on and
illustrated with editorial opinion from Ala-
bama newspapers.

August 6, 1970.—Conference with Assist-
ant Attorney General Jerris Leonard at U.S.
Justice Department concerning chaotic
school conditions in Alabama.

ExHisiT 11
[From the CONGRESSIONAL RECORD,
Oct. 14, 1968]
HEW THREATENS DESTRUCTION oF CHOCTAW
COUNTY, ALA., SCHOOL SYSTEM

Mr. ALLEN. Mr. President, the public school
system in Choctaw County, Ala., has a re-
sponsibility for educating close to 5000 chil-
dren and it is threatened with destruction.
This tragic situation is one wholly contrived
by Federal Courts and the U.S. Department
of Health, Education, and Welfare.

The Congress of the United States has an
interest In and a responsibility in this mat-
ter because many of the unbelievably wierd
things which have taken place in Choctaw
County are supposedly authorized by legisla-
tion enacted by Congress and are being fi-
nanced from funds provided by Congress. Let
me briefly state the background.

Mr. President, most Federal courts in the
south have washed their hands of responsi-
bility for destructive effects of their racial
edicts and decrees relating to public school
education in the Southern States. This wash-
ing of hands is typified in the language used
by the Court of Appeals for the Fifth Judi-
clal Circuit in absolving the court of blame
for consequences:

“The Department of Health, Eduecation,
and Welfare, with its stafl of tralned educa-
tional experts with their day to day experi-
ence with thousands of school systems is
far better qualified to deal with such opera-
tional and administrative problems than the
court presided over by judges who do not
have sufficient competence—they are not ed-
ucators or school administrators—to know
the right questions much less the right
answers.”

This is from the Court of Appeals for the
Fifth Judicial Circuit—the court that has
passed on many of these questions in the
Southern States.

Mr. President, Federal courts now request
the Department of Health, Education, and
Welfare to accept responsibility for work-
ing out plans to overcome racial imbalance
in particular school jurisdictlons which are
already desegregated but which fall to pro-
duce the racial balance demanded by Federal
courts.

Mr. President, this procedure might appear
at first glance to be reasonable and one sug-
gested by consideration of the education of
the children involved. However, experience
demonstrates that agents of the Department
of Health, Education, and Welfare who un-
dertake this role for Federal courts are
neither education experts nor are they ex-
perienced in planning sound education pro-
grams. As a matter of fact, it has been made
abundantly clear by now that these people
are concerned only with devising plans to
achieve racial balance in the schools.

Mr. President, one of these so-called ex-
perts was sent by HEW into Choctaw County,
Ala., to prepare a plan on request of the Fed-
eral district court. Let us take a look at the
procedures used by the HEW experts and
examine the plan to see if it can be justified
in terms of education standards or criteria.
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This expert spent all of one single day
riding over the county viewing schoolbuild-
ings and collecting enrollment figures for
the prior school year. None of his valuable
time was spent in consultation with any
member of the local board of education. No
time was wasted with such mundane things
as Inquiring about the sources of school
revenue and school budgets or determining
whether or not funds were available to the
local board to implement any sort of plan.
Transportation facilities were not inspected
or even considered. Neither parents, pupils,
nor teachers were consulted or even inter-
velwed. No thought or effort was given to
determining whether or not the public might
support the plan.

The plan was presented to the Federal
district court as one prepared by an edu-
cation expert paid for and approved by the
U.S. Department of Health, Education, and
Welfare, and it was panned off on the public
as the work of an education expert and one
that presented a sound plan from the stand-
point of educational considerations. In doing
50, the people were deceived, and it is my
judgment they were defrauded. In support
of this judgment, I submit the following
facts for consideration by the Senate and
the public.

First of all a question concerning the qual-
ifications of the expert must be disposed of.
There is reason to belleve that his education
might have been deficlent in geography if
nothing else because in the plan presented
to the court he referred to Choctaw County,
Ala., as being a Louisiana parish and to a
Louisiana university as the source of assist-
ance to local boards of education in imple-
menting the plan. At another place in the
plan, Choctaw County, Ala., is referred to as
being located in Mississippi. Of course, this
is not conclusive evidence of a deficiency
in the expert’s knowldege of geography, it
could be evidence of a disorientation as to
time and place. This last conclusion is sup-
ported by a substantial amount of additional
evidence throughout the plan.

On the other hand, I have been assured
by the Department of Health, Education, and
Welfare that this particular expert is not
deficient in his knowledge of geography and
that he is in touch with reality. If we ac-
cept these assurances, there is but one re-
maining conclusion assessable from the facts.
That is that the plan presented by this
expert as being one designed to meet the
local education requirements of the school-
children of Choctaw County, Ala., was nof
that at all but rather a plan drawn up by
somebody for Louisiana and Mississippl
schools and panned off on the Federal dis-
trict court and the public in Alabama as the
result of an in depth study of local condi-
tions by an education expert.

I think this last explanation to be most
likely. It demonstrates conclusively that the
plan was not designed on the basis of edu-
cation considerations in Choctaw County,
Ala., but only as a sham to meet the single
racial balance criteria.

This is the point I want to emphasize.
The so-called plans submitted by so-called
education experts of the Department of
Health, Education, and Welfare in Alabama
and in the South are not even remotely con-
cerned with improving educational oppor-
tunities for anyone but have the sole objec-
tive of overcoming racial imbalance in the
public schools. Yet, Mr. President, Federal
statutes forbid such activities by the De-
partment. Even a disoriented education ex-
pert in the Department of Health, Education,
and Welfare can understand the plain lan-
guage of the statute which states that the
Department shall not spend funds appropri-
ated to it by Congress for the purpose of
seeking to overcome racial imbalance in
schools.

Mr. President, if the Department were
merely violating the law, a remedy would be
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readily available, But the Department is do-
ing more than that. It is also rejecting edu-
cation standards in formulating plans it sub-
mits to Federal courts and because of that
the Department is systematlically destroying
public school education in the South.

Mr, President, let me demonstrate just how
completely these disoriented education ex-
perts disregard sound education criteria in
formulation of plans to be enforced by Fed-
eral courts.

Two high schools in Choctaw County, Ala.,
are—or were—accredited by the Southern As-
sociation of Secondary Schools and Colleges.
The association is the highest accreditation
agency in the South. Four additional high
schools in the county were accredited by the
State of Alabama. One school was not accred-
ited by either of these agencies.

Now, the expert submitted his plan, sup-
posedly the result of an in depth study and
evaluation, and proposed abandonment of
the two high schools enjoying the highest ac-
creditation and recommended to the court
that the one school with no accreditation
should be retained. Such idiocy can be un-
derstood only when it is realized that these
people are not concerned about educating the
children but only with plans to achieve racial
balance in the schools.

Mr. President, this is a type of plan which
no Senator would tolerate in his own State.
It is the type of plan which no Federal judge
and no education expert in the Department
of Health, Education, and Welfare would rec-
ommend for a school system for their own
children. This is the type of plan which the
U.S. Attorney General sends so-called civil
rights lawyers into Federal courts to defend
as educationally sound and in the best in-
terest of all the children of the school dis-
trict.

This is the type of plan which the Depart-
ment of Health, Education, and Welfare brags
about as representing ‘‘the services of pro-
fessional educators at the Office of Education
in the Department of Health, Education, and
Welfare,” And this is the disgraceful sham of
a plan which is being imposed upon the
schoolchildren throughout the Southern
States. The injustice and stuplidity of it
makes the blood boil.

Mr. President, that is not all. The evi-
dence of willful, reckless, and wanton dis-
regard for the education and welfare of chil-
dren in the South continues to unfold in one
sorry episode after another. These demented
experts from the Department of Health,
Education, and Welfare come up with plans
which are physically impossible of imple=
mentation. How are school boards supposed
to bus pupils all over the county without
school buses? How are they to buy school
buses without the money to pay for them?
How are they to borrow money without au-
thority to borrow it? Who is going to lend
a school board money when anyone can see
that the board is being driven to bankruptcy
and ruin? Where is a school board to get the
money to tear down and rebulld and con-
vert schools as recommended by HEW in-
competents posing as education experts?

The truth is that these helpless school
systems are dealing with people who do not
care enough about education or the welfare
of the children involved to consult with lo-
cal school officials, or even inguire about
the financial resources of the county. They
slap down a fantastic plan as a temporary
expedient without a second thought about
the future of public education In the areas.

Consider this. To Iimplement the plan
submitted for Choctaw County, Ala., would
unconditionally bankrupt the school sys-
tem. Let me show why this is so.

In Alabama, the major portion of the
public school funds for rural schools comes
from the State. State funds are allocated
under an equalization formula which takes
into account a number of factors, but the
amount received is largely determined by
the number of puplls in average daily at-
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tendance. In round figures Alabama pro-
vides close to $400 per pupil in average daily
attendance, Consequently, if a school system
loses half of its enrollment, it will lose half
of its support from the State. Fixed operat-
ing expenses of the system remain fairly
constant so any loss of operating funds must
be absorbed by reduced operating expenses.
That means fewer teachers and less equip-
ment, supplies, and less money for trans-
portation. It means no more capital expen-
ditures which would add fixed costs.

Since September of this year, the Choc-
taw County school system has already lost
close to 1,000 pupils. As a result, it stands to
lose approximately one-fifth of its operating
funds. As the cutback is applied more and
more will drop out because of the inability
of the system to maintain an adequate edu-
cation program.

Under these circumstances, the idea of try-
ing to compel local boards to buy more buses
and to assume the added cost of the fantasti-
cally expensive business of busing pupils
hither, thither, and yon over the country—
is the epitome of absurdity.

Mind you—all of this for the sole purpose
of overcoming racial imbalance in the
schools. These people are not talking about
desegregation, a term which after 15 years
the Supreme Court has never gotten around
to defining and which Congress has not de-
fined except to say that whatever it means,
it does not mean that Congress delegated to
the Department of Health, Education, and
Welfare the power to overcome racial imbal-
ance in public schools. These people are not
talking about a unitary school system. Ala-
bama has a unitary school system and it has
desegregated schools. These racial experts in
the Department of Health, Education, and
Welfare and soclologists in the Federal courts
are concerned with but one thing and one
thing only, and that is racial imbalance in
schools and both have demonstrated that
they do not care about allenation of public
support of education or the ruin and wreck
they leave behind.

The AcTiNG PRESIDENT pro tempore. The
time of the Senator has expired.

Mr. ALLEN. Mr. President, I ask unanimous
consent that I be permitted to continue for
an additional 5 minutes.

The AcTinG PRESIDENT pro tempore. With-
out objection, the Senator from Alabama is
recognized for an additional 5 minutes.

Mr. ArreEw. Mr. President, unless the De-
partment of Health, Education, and Welfare
gets rid of its quacks and disorlented experts
and unless some evidence of commonsense
and human compassion can be demonstrated
by these people—the public schools of the
South are on the way out. It is only a ques-
tion of time. It is difficult to convey in words
a sense of the depth of the feeling of the
people on this subject, dealing as it does with
matters relating to the health, safety, and
welfare of their children. In most rural areas
of the South the public schools are com-
munity schools. Most contain the first
through the 12th grades in a single school
bullding, In most, the parent-teacher as-
soclations and civic clubs and other organiza-
tions contribute substantial funds and serv-
ices to provide improvements in school pro-
grams and facilities,

Children in the same family naturally at-
tend the same school from the first grade
through the 12th grades. Under the irra-
tional racist plan submitted by the befuddled
HEW expert, some children in the same
family would have to be bused to four sep-
arate schools before they finish the ninth
grade. Some children would be compelled
to ride buses for distances up to 90 miles
and spend up to 4 hours a day riding a school
bus. Under the bankruptey producing plan
sponsored by and recommended by the De-
partment of Health, Education, and Welfare,
school libraries, science laboratory facilities
and fixtures, improved playing fields would
be abandoned and converted to other uses.
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School bands, glee clubs, and honorary so-
cieties would be disbanned. High school
seniors who have already purchased their
class rings would be scattered and bused into
different high schools. Many teachers who
have invested life savings in homes in local
communities would be displaced and ordered
to accept dictation as to where they will
teach or else quit teaching. Cherished teacher
tenure rights secured by law are ordered
sacrificed.

Local school board members are ordered to
abandon their sworn duty and moral obliga-
fion to children and the communities and to
implement plans and decrees imposed by
total strangers and which are contrary to
reason and commonsense and contrary to
their best judgment under pain of confisca-
tory fines and imprisonment. In short, the
will and wishes of parents and teachers are
overridden and conscientious public servants
are compelled to preside over the ligquidation
of the public school system to which they
have dedicated their lives. That an agency
of Federal Government is the author of this
ruin is a tragic fact.

Yes, Mr, President, it is a tragedy. It is an
appalling tragedy. That a situation such as
this could have developed In our Nation is
cause for grave concern.

One cause for concern lies in the fact that
Federal officeholders claim a power to impose
raclal solutions and another concern is the
readiness to use calloused means to impose
and enforce those solutions in local public
schools.

Consider the weapon of deprivation used
against innocent children by Federal officials.
Federal funds used to provide hot breakfasts
and lunches and education benefits for chil-
dren of the poor are ruthlessly withheld by
the Department as a means of enforeing its
racial solutions. These HEW brutalitarians
have become immune to the use of this
hideous weapon and like a vice in the words
of Pope, “We first endure, then pity, then
embrace,” it. The weapon of deprivation is
embraced by the Department and its use
is stoutly defended by the Department. Just
a week or two ago, Secretary Finch an-
nounced his intention to oppose efforts of
Congress to deprive him of this weapon.

Yes, Mr. President, this is a matter of deep
concern, and the role Federal courts play in
this experiment in racism is cause for con-
cern, and resort by Federal district courts
to injunctions to enforce racial decrees is
a cause for concern. And it is cause for
concern when Federal district courts threaten
elected public officials with conflscatory fines
and imprisonment without benefit of trial
by jury to compel unwilling public officials
to execute racial decrees handed down by the
courts,

Of course, some will say that there is
a vast difference between compulsory integra-
tlon of races and compulsory extermination
of races. Indeed, there is a vast difference.
But there are also similarities. In both in-
stances the decrees are racial and the end is
rationalized by a social collectivist theory.
In both instances the decrees are enforced
by the coercive powers of Government. In
both instances there is an attempted evasion
of moral responsibility for the consequence
by washing of hands by courts and shifting
the responsibility to the collective will of the
State. In both instances there is a ruthless
disregard for the custom, tradition, and be-
lief of a minority. In both instances the
methods of implementation—deprivation of
innocent children, confiscatory fines, impris-
onment of public officlals—are inhumane and
barbaric. PFurthermore, one might reasonably
ask if the principal difference between State
enforced extermination and State enforced
integration is not in the long run but a
difference in the time it takes to achleve the
same end.

Yes, Mr. President, these are causes for
concern. We had better back up and take a
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hard look at these sad, tragic, and dangerous
trends.

American people are beginning to ask once
again, where do we draw the line on Federal
powers? When do we draw the line? Are we
prepared to accept as a principle of constitu-
tional law the right of Federal agencies to
withhold necessities of life from citizens of
this Natlon as a legitimate means to any
end? Are 12 million more Americans to be
placed under the mercy of HEW brutalitari-
ans who withhold food from the mouths of
children as a means of enforcing regulations?
Are we prepared to accept the principle of
rule by injunction over the lives of our
children?

Mr. President, much more could be sald on
this subject and much more should be said.
Doubtless, much more will be said. I am go-
ing to close these remarks by saying that the
Department of Health, Educatiton, and Wel-
fare has demonstrated incompetence and
stupidity in its performance in Choctaw
County, Ala., and throughout the South.

It is clear to me that Federal courts and
these HEW incompetents are hung up on the
silly absurdity of the racial balance as some
kind of panacea that will instantly equalize
educational opportunities.

Mr. President, the people of no civilized
nation on the face of this earth believe it.
And there is no evidence or other reason to
believe it. Other nations considered racial
balance and the idea has been rejected as
both irrational and impractical. More and
more black citizens are also beginning to
realize that racial balance is not worth a
row of beans from the standpoint of improv-
ing education opportunities. In fact, there is
no responsible evidence from any source to
indicate that racial balance contributes any-
thing constructive in the way of equalizing
educational opportunities. On the other
hand, there is overwhelming evidence from
throughout the United States that arbitrary
actions to achieve racial balance in schools
are dismal flops and costly failures.

Mr, President, the U.S. News & World Re-
port, in its issue of October 13, 1969, has
published the results of a nationwide survey
on the subject of busing to achieve racial
balance. The survey shows conclusively that
this arbitrary and artificial device is being
rejected throughout the United States as too
costly, impractical, and devold of education
benefits.

Mr. President, I ask unanimous consent
that the article from the U.S. News & World
Report be printed in the RECORD.

There being no objection, the article was
ordered to be printed in the Recorp.

[From U.8. News & World Report,
Oct. 13, 1969]

WHY SCHOOL BUSING IS IN TROUELE

Once, only a few years ago, busing was
being hailed by civil-rights leaders as the
answer to Northern-style segregation—the
so-called de facto segregation that occurs
when children living in all-black or all-
white neighborhoods attend neighborhood
schools,

The idea was to bring about racial mixture
in the classroom by busing children back and
forth—bus Negro youngsters out of their
black neighborhoods to schools in white
areas, and bus white youngsters to schools
in black areas.

There was opposition, often bitter. Battles
over busing split many communities. But
opponents, frequently denounced as racists,
lost in city after city. And the idea spread.
Busing has been adopted as an integration
method In scores of cities around the U.S.

Now, however, attitudes are changing. The
tide of the battle appears to have turned—
against busing.

This new trend shows up in a nationwide
survey by members of the staff of “U.S.
News & World Report.” According to that
survey.

Among civil-rights leaders, educators and
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Negroes themselves, doubts are growing about
the value of busing, either as method of in-
tegration or as a method of improving edu-
cation.

Interest is growing in a different idea—
that Negroes may benefit more from an im-
provement of schools in their own neighbor-
hoods than they do from being bused into
white schools.

You find this change in many cities.

“4 definite change.” In Baltimore, Asso-
ciate Superintendent of Schools William Tin-
derhughes told “U.S. News & World Report":

“There has been a very definite change in
thinking about busing for integration in re-
cent years. A few years ago, there was de-
mand for busing. But not now.

“Parents now are more concerned with the
quality of the education that their children
are getting. The same group that at one time
was speaking for integration now is speaking
about curriculum, about teachers and about
the quality of the educational program.”

In Chicago, Assistant Schools Superintend-
ent David J. Heffernan said this:

“The integration battle now has taken a
different turn. Busing, as such, is almost
completely out of the picture. It has proved
effective neither for integration nor for bet-
ter education.”

In Minneapolis, this comment came from
Floyd Amundson, school-board consultant in
community relations:

“The trend here is away from busing be-
cause it doesn’'t solve anything. The blacks
themselves apparently would prefer to have
their own schools improved rather than have
their children bused to mostly white schools.”

On the West Coast, a school official in Los
Angeles reported:

“Fewer blacks have been showing up at
board meetings to demand integrated schools
this year. The ‘Black Power' movement, with
its emphasis on the isolation of black people,
may have something to do with it.”

“Climate has changed.” The trend toward
raclal *“separatism”™ shows up In several
places. In Pittsburgh, John March, director
of public relations for the board of educa-
tion, said this:

“The climate has changed. The most mili-
tant, outspoken blacks are not interested Iin
integration. They want separation. You won-
der how you can justify busing under these
conditions,

“This puts the school boards right in the
middle. We are under pressure from the State
Human Relations Commission to desegre-
gate, But the militants don't want it. The
children even segregate themselves in our
high-school cafeterias. We have separate
black and white areas that the blacks are
mostly responsible for creating. The old rules
just don't seem to work any more.”

Black separatists, however, are far from
being the chief causes for the diminishing
popularity of busing.

Civil-rights leaders with long and strong
commitments to the cause of integration are
questioning the value of the bus. One is
James Farmer, former head of the Congress
of Raclal Equality (CORE) who now, as As-
sistant Secretary of Health, Education and
Welfare, is the highest-ranking Negro in the
Nixon Administration. Mr, Parmer an-
nounced last March that he had changed
his mind on integration by bus. He sald:

“Our objective should be to provide a
high-quality education. The real problem
Is not integration or segregation. It is the
quality of education. Busing is not relevant
to high-quality education. It works severe
hardships on the people it affects. In the
South, I found blacks complaining of being
bused to school.”

Where busing works. All this does not
mean that busing is being abandoned as a
way of integration.

In a number of smaller cities, where black
pupils are a minority, busing has worked
with considerable success in improving what
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educators call "raclial balance.” It has been
accepted without serious protest in many
such cities,

One city which advocates of busing cite
as an example is Berkeley, Calif. There, in a
city of 121,000 population, 3,500 pupils—
whites and blacks—are “cross-bused” to
achieve in each school a raclal mix that is
almost In exact proportion to the city's
school-age population: 49.6 per cent white,
428 per cent black and 7.6 per cent Oriental
or American Indian. Complaints are mostly
over the cost: $530,000 a year for the total
integration program, with $204,000 for the
actual busing.

Another success story is told in Elmira,
N.Y., a city of approximately 50,000 popula-
tion, with 1,000 Negroes among 14,000 school
students. There some 300 white and 200
black pupils are bused outside their home
areas to balance enrollments racially. El-
mira's Superintendent of Schools Charles E.
Davis reported:

"“Our troubles have been few. Our over-all
conclusion is that no one has suffered and
many people are gaining.

“I think that in any moderate-sized city
with a relatively small black population,
some plan similar to ours could be made to
work.,"”

The New York story. It is in larger cities
or in cities with big proportions of Negroes
in the schools that busing encounters its
greatest problems.

New York City, where the whole busing
experiment started a dozen years ago, has
had more turmoil than success,

That city has tried almost every integra-
tion device known—busing, school “pairing,"
“open enrollment,” redrawing of school-at-
tendance districts, even elimination of jun-
for high schools and substitution of new
“intermediate” schools to draw youngsters
from wider areas of the city at an earlier age.

Busing alone costs New York City some 3
million dollars a year.

After all this effort there is more segrega-
tion, not less. There are more all-black or
nearly all-black schools in New York today
than there were before. And tests have shown
no clear academic gains among children
who are bused.

New York's integration attempts have
stirred massive protests, have been the tar-
gets of numerous lawsuits. Many thousands
of white parents have moved out of the city
to suburbs.

Now Negroes and Puerto Ricans outnum-
ber white in the city’s schools.

New York, however, 1s still trying. About
14,500 pupils are riding chartered buses un-
der “free choice—open enrollment’ programs
designed to improve “raclal balance.”

“In New York State, outside New York City,
the State education department reports that
30 to 35 school districts have systems for cor-
recting ‘racial imbalance.” Most involve
busing,

Much of New York State's Integration ef-
fort is made under pressure of a policy laid
down by former State Commissioner of Edu-
cation James E. Allen, who now is U.S. Com-
missioner of Education in the Nixon Admin-
istration. For New York, he defined any
school more than 50 per cent Negro as ‘‘raci-
ally imbalanced,” and ruled "there must be
corrective action in each community where
such imbalance exists.”

New York State's general assembly, how-
ever, put restrictions on forced integration
with a so-called “antibusing" law which was
passed last spring and went into effect Sep-
tember 1.

That law forbids appointed school officials
or boards to change district boundaries or
pupil-assignment plans for the purpose of
changing raclal balance without consent of
parents. This requires programs to be volun-
tary in many cities, including New York
City.

Massachusetts is another State that re-
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quires local action agailnst ‘“racial imbal-
ance." State ald can be cut off from schools
over half Negro.

Boston, with a number of predominantly
Negro schools, is busing about 2,000 pupils
at public expense to comply with this law.
About 5,000 other pupils are riding buses at
their parents’ expense in a program of “open
enrollment.”

Boston also has a new “magnet” school in
a Negro area that draws 340 white children—
by bus—to take advantage of the special
facilities it offers.

All of Boston’s bus riders for integration
are volunters, Parents have protested angrily
against busing in the past. Mrs. Louise Day
Hicks, a leading opponent of busing while
head of the school board, recently led all
candidates in a preliminary election for the
city council.

Cities that balk. Several large cities with
districts that are heavily Negro have refused
to follow New York’s example of massive
busing.

Despite years of heated demands by civil-
rights groups, the Chicago school board has
insisted on maintaining the “neighborhood
school” concept, which results in dozens of
schools being nearly all-white or all-black.

The sole busing program there is a small
one to relieve overcrowding.

Instead of busing, the school board plans to
erect a series of “magnet” schools where
specially trained teachers will use the latest
methods and equipment to teach a cross-
section of children of all races and economic
levels.

In Philadelphia, this report came from
Oliver Lancaster, assistant director of the
board of education's office of community
affairs:

“We have no pressure—from elther whites
or blacks—for massive desegregation. It isn’t
possible to make the massive shifts it would
take to accomplish that quickly. Our trend
is toward quality schools.”

At present, Philadelphia’s only busing is to
relieve overcrowding in some black schools.
A proposed program for integration would in-
volve some busing. But it stresses improved
schools—and some specialized schools—in
Negro areas to attract white puplls.

Pittsburgh and Baltimore also bus pri-
marily to relieve overcrowding. But the result
usually is the mixing of more Negroes into
white schools.

California opposition. In California op-
position to compulsory busing for integra-
tion is mounting steadily. A Statewide cam-
paign is under way to place on the November,
1970, ballot a proposal to prohibit such bus-
ing.

San Francisco may win the right to elect its
school board, mainly as a result of opposition
to an integration plan recently adopted by
the city's appointive board. That plan calls
for busing 4,500 pupils next year.

The Concerned Parents Association has
succeeded in putting the proposal for a
school-board election on the November 4 bal-
lot. Its hope is to elect enough advocates of
“neighborhood schools"” to block the busing
program.

San Francisco's Mayor Joseph Allioto is on
record against the busing plan, saying:

“I don't believe the black community
wants it. I don't believe the white com-
munity wants it.”

In nearby Richmond, voters last April
elected three school-board members who
campaigned against a forced-busing plan,
The new board has replaced the force plan
with one which calls for voluntary busing
on a smaller scale.

In Pittsburg, Calif.,, five Negro families
have sued to block busing of their children
to white schools. They say they prefer an
integration plan that does not put “the en-
tire burden on the Negro pupils.”

Sausalito has integrated its schools by a
program of busing both white and Negro
pupils. Schools costs have skyrocketed, and
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some families have sought to transfer out of
the district.

Los Angeles has a voluntary busing pro-
gram which some hail as a success, others as
a failure. It affects fewer than 1,000 pupils
and was adopted under pressure of threat-
ened suit.

California's State board of education has
ruled that any school is “imbalanced” if its
minority enrollment varies more than 15 per
cent from the percentage of minority stu-
dents in the school district.

In Los Angeles, school authorities esti-
mate that 160,000 students would have to be
bused at an Initial cost of 100 million dollars,
followed by a yearly cost of 20 million, to
comply with the letter of that ruling. Most
school officials take the positlion that the
State board’s ruling has no force as law.

Colorado controversy. Denver has been torn
by & controversy over busing. The school
board adopted an integration program call-
ing for transfers of several thousand chil-
dren—both black and white. Voters then
elected two new board members who swung
a vote to rescind the prorgam. But advocates
of busing sued and won the program’s tem-
porary reinstatement. Now the busing is be-
ing done despite continued protests.

Michigan’s problems. In Michigan, there
may be as many as T0 school disiricts that
bus for racial balance.

One city that does is Grand Rapids. There,
about 1,500 black students ride buses from
their black-neighborhood homes to schools
that are mostly white. And busing has be-
come a focal point of discontent with the
school system.

White parents helped elect three opponents
of busing in a bitter school-board election
last spring.

When classes opened this autumn, a group
called Blacks United for Survival (BUS) or-
ganized a temporary boycott of the schools.
Busing was not the only issue. Some Negroes
demand a complete return to neighborhood
schools. SBome object to “one-way busing”
and want whites bused, too. Others com-
plain that the plan does not provide enough
integration. Still others demand more em-
phasis on guality of education.

Here, in a single community, you find most
of the problems and controversies that beset
busing as a means of integrating Northern
schools.

Views in Washington. It is not only In
cities that busing is losing favor. It has ac-
quired some powerful opponents in the Fed-
eral Government, too.

President Nixon recently said, “It's never
been the policy of the Administration to
impose busing as a way to achieve raclal
balance.” In his 1968 election campaign he
criticized busing as “forced integration rather
than putting emphasis on education.”

Congress has forbidden the Department of
Health, Education and Welfare to require
busing in order to overcome “racial imbal-
ance.”

Representative Edith Green (Dem.), of
Oregon, a member of the House Education
and Labor Committee, is known as a civil-
rights supporter. In an interview in “The
Urban Review,” she said:

“I seriously question busing for social re-
form—taking a youngster from a disadvan-
taged home in a ghetto area . . . transport-
ing him to another school where he spends
five or six hours of the day and then is picked
up and taken back to the same disadvantaged
home, the same tenement area. I have serious
questions of how much we're really helping
that child.”

What Negro parents “are entitled to,” Rep-
resentative Green suggested, is “quality edu-
cation for their children in the area in which
they live.”

ExHIpIiT 12
DEPARTMENT OF HEW PLANS 1IN MOBILE, ALA.

Mr. ALLEN. Mr. President, I speak today
for the people of Mobile and for the people
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of Alabama. The Department of Health, Ed-
ucation, and Welfare, through its actions in
Mobile, Ala., is violating laws of Congress,
and we demand that the executive branch of
the Federal Government, and every depart-
ment in it, be compelled to obey the law.

I have just returned from a visit to Mobile,
where I opened a fourth office in Alabama;
the purpcse of these offices belng to serve
more effectively the people of Alabama and
to keep informed of issues uppermost in the
minds of the people.

Mobile is & thriving port city with a metro-
politan area population of about 300,000 peo-
ple. While in Mobile, I had the honor and
pleasure of addressing the Alabama Bar As-
sociation at its annual meeting in Mobile,
Accordingly, I had the opportunity to talk
with hundreds of Alabama citlzens and re-
sponsible leadership of the city of Mobile
and of the State of Alabama.

Mr. President, the people of Mobile and
of the State of Alabama are outraged by ac-
tions of the Department of Health, Edu-
cation, and Welfare in Mobile which are in
clear violation of the law and which defy the
expressed will of Congress. We have a right
to be outraged. The public schools and public
education are at stake. The welfare of their
children is at stake. We have a right to de-
mand action by Congress,

Mr. President, storm clouds are on the
horizon—a storm is brewing in this country.
The eye of that storm may turn out to be
Mobile, Ala., where the Department of
Health, Education, and Welfare has submitted
detalled school plans which call for closing
of some schools, for building others, for mass
conversion of schools for purposes other than
thcse they were constructed to serve—such
as changing elementary schools into junior
and senjor high schools and vice versa,
necessitating expensive renovatlons. These
plans require gerrymandering of attendance
zones In order to achieve racial balance at
the expense of sound educational and prac-
tical considerations, The plan calls for busing
at least 15,000 more students than are pres-
ently bused in the public school system in
Mobile County, Ala. In addition, the plan
calls for assignment of faculty and adminis-
trative personnel on the basis of race and an
Implied threat of dismissal of teachers who
refuse such assignment.

Mr. President, not less than three pro-
visions of the statutes under which the
Department operates have been utterly dis-
regarded in the formulation and implementa-
tion of an unprecedented 26-page plan for
Federal takeover of public schools of Mobile
County, Ala., by the Department of Health,
Education, and Welfare. Consider these pro-
visions of the Civil Rights Act of 1964:

“Nothing herein shall empower any official
or court of the United States to issue any
order seeking to achieve a racial balance in
any school by requiring the transportation
of pupils or students from one school to an-
other or one school district to another in
order to achieve such racial balance.

“Nothing contained in this Title shall be
construed to authorize action under this
Title by any department or agency with re-
spect to any employment practice of any
employer . . . except when a primary objec-
tive of the federal financlal assistance is to
provide employment.”

In addition, Mr. President, the 1968 ap-
propriations bill for the Department of
Health, Education, and Welfare specifically
provides:

“No part of the funds contained in this
Act may be used to force busing of students,
abolishment of any school, or to force any
student attending any elementary or sec-
ondary school to attend a particular school
against the cholce of his or her parents or
parent in order to overcome racial imbal-
ance.”

Mr. President, is it any wonder that the
highly respected Mobile Register should have
editorially declared in this connection:
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“HEW's ‘plan’ for the public school system
of Mobile County is in reality a formula for
the destruction of the system of public edu-
cation In this county. It is a brutal bureau-
cratic atroeity of which no responsible
agency of government would be guillty.

“For the first time in American history, an
instrumentality of government in Washing-
ton, D.C., has gone so stark wild that it
openly calls for violation of federal law to
destroy a public school system.

“Its ruthless, reckless, destructive, law-de-
fying scheme would virtually reduce the sys-
tem of public education in this county to a
dally clutter of pupll-hauling buses oper-
ated as one segment of the bankruptecy-pro-
ducing expenditures to which the school sys-
tem would be subjected as an inevitable ne-
cessity to compliance.

“What travesty, what mockery, what hy-
pocrisy, what outrage perpetrated against
the public intelligence . . . (by the action
of) HEW,”

Mr. Presldent, I concur in these senti-
ments. The vast majority of the people of
Mobile and of the State of Alabama con-
cur in them, and they are convinced that
the Department of Health, Education, and
Welfare, if not checked, will destroy the pub-
lic school system of Alabama. This convic-
tion is not without substance.

Imagine, if you will, Mr. President, a Fed-
eral agency issuing 126 pages of rules and
regulations governing the administration of
local publie schools of a county. This despite
the 1968 declaration by Congress that the
Department should not use funds appro-
priated by Congress to force busing of stu-
dents, to abolish any schools, or to force any
student attending an elementary or second-
ary school to attend another school against
the choice of his parents in order to over-
come racial iImbalance. Is the Department of
Health, Education, and Welfare bound by this
law or is it not?

And what about the law that says that
no department or agency of government
shall be authorized to interfere with employ-
ment practices unless the primary objective
of Federal assistance is to provide employ-
ment? Is the Department of Health, Educa-
tlon, and Welfare bound by this law or is
it not?

Another truly shocking aspect of this and
other arrogant and defiant HEW school plans
is the absence of education standards. There
is not a word, not a line, not a thought
given to educational criteria.

There is- not a word, not a line, not a
thought given to a consideration of con-
venience and safety of schoolchildren
affected.

There is not a word, not a line, not a
thought given to the wishes and best judg-
ment of pupils, parents, teachers, and local
education authorities in Mobile County. All
valld considerations of this nature are sub-
ordinated or utterly disregarded to the over-
riding consideration of compulsory race mix-
ing to the detriment of all children and the
education system which serves all children.

But, Mr, President, the plans were not
silent on one point. Where are the people
to get the money to build new schools, to
remodel and alter others, and to pay the
increased cost of busing 15,000 additional
children?

In this regard, the Department has the
audacity to suggest that local public officials
levy additional taxes. This part of the HEW
plan reveals the cold-blooded, calculating
potential for tyranny that constantly Jurks
in bureaucratic administration of power. For
how can the Department require the levy
of taxes? The answer is that it threatens to
withhold funds and services provided by
Congress for the benefit of schoolchildren.
The Department uses food, money, necessi-
ties of life as a weapon for enforcement of
its regulations. Or else it can resort to Fed-
eral courts which continue to threaten
elected public officials with confiscatory fines
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and imprisonment without benefit of trial
by jury as a means of effecting obedience to
dictatorial social reforms. Will the people
of this Nation submit to such tyranny?

Mr. President, when an agency of the Fed-
eral Government willfully violates the law
of the land and the expressed will of Con-
gress, there must be an extraordinary reason
for it. When public officials flip and flop in
their public statements, and when thelr ac-
tions contradict their words—there must be
a reason for it.

Mr. President, I would like to call to the
attention of my colleagues the statement
made by Richard M. Nixon while a candidate
for President. Mr. Nixon stated in a tele-
vision broadcast, and I quote:

“I believe that the Supreme Court decision
was a correct decision, Brown versus the
Board of Education. But, on the other hand,
while that decision dealt with segregation
and said that we would not have segregation,
when you go beyond that and say that it is
the responsibility of the Federal Government
and the Federal Courts to, in effect, act as
local school districts in determining how we
carry that out, and then to use the power
of the Federal Treasury to withhold funds
or give funds in order to carry it out, then
I think we are going too far.”

Mr, President, there is good reason to be-
lieve the people of this Nation agreed with
candidate Nixon. They had a right to be-
lieve him. They have a right to believe pub-
lic statements of candidates and the right
to believe the statements of the Secretary
of the Department of Health, Education, and
Welfare, Robert H. Finch, who said at his con-
firmation hearing, as reported by the Wash-
ington Post, that publication of renowned
truth and veracity:

“Mr. Finch said that he did not agree with
withholding federal funds, the weapon used
by the Johnson Administration.”

Mr. President, the people believed that
statement. They had a right to believe it. It
seemed to be conslstent with the statement
of candidate Nixon that he did not believe
that Federal courts and Federal agencies of
Government should act as loecal school dis-
tricts or withhold Federal funds.

Yet, Mr. President, one of the first official
acts of Mr. Finch upon assuming the office of
Secretary of the Department of Health, Ed-
ucation, and Welfare was to order withhold-
ing funds, benefits and services from inno-
cent schoolchildren. Since then, the Depart-
ment has continued to use the “weapon” of
withholding funds—funds provided by Con-
gress for the benefit of schoolchildren and
not for the benefit of school board members
and public school administrators.

And, Mr. President, these funds and serv-
ices and other benefits have been withheld
without due process of law, without an op-
portunity for parents to be heard or to ob-
Ject or to plead not to be deprived through
no fault of their own.

It is my judgment that several of the ma-
jor political issues of the next congressional
and presidential election are being shaped in
the context of Federal education policy.

The people want to know whether or not
the Constitution will continue to be the
law that governs government;

Whether or not the executive branch of
the Federal Government will be compelled to
obey the law;

Whether or not political actions shall be
subordinated to morality, ethics, and human-
itarian principles in this Nation;

Whether or not innocent persons shall be
deprived of food and benefits as a political
weapon to effect social reforms.

Mr, President, these issues as they relate
to public education involve considerations
of the health, safety, moral welfare of chil-
dren, and the right of a free people to self-
government in matters affecting the vital in-
terests of their children.

These are issues that must be decided.
There is no way for any elected public official
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to avold a stand on the moral and ethical is-
sues raised in Mobile County, Ala,

Yes, Mr. President, the people of Mobile,
the people of Alabama, the people of the
South, and the people of this Nation have a
right to be outraged.

Mr. President, let us put this problem in
perspective. We are not dealing with an iso-
lated action by the Department of Health,
Education, and Welfare. The lawless action
of the Department is not limited to the pub-
lic school system of Mobile County, Ala. The
hideous plans given birth by unlawful actions
of the Department extend to over 25 separate
school systems in Alabama. Nor will such
lawlessness stop in Alabama, nor will it stop
in the South, they will eventualy be ex-
tended to cover every pubic school system in
the United States—and do not discount that
as the intention of the Department. For the
forces of rule or ruin in the Department of
Health, Education, and Welfare who now
exercise life or death powers over the public
schools of the South are already reaching out
to impose that power over the public schools
in other regions of the Nation. This lawless-
ness must be stopped. It must be stopped
now.

Mr. President, how do we explain the ac-
tions of public officlals who say one thing
and do another, and departments of Fed-
eral Government which violate laws of Con-
gress with impunity?

The people of this Natlon are getting fed
up with this business of playing politics with
their children and their schools. They are not
golng to let arrogant and callous politicians
endanger the health, safety, and morals of
their children and destroy their public school
in pursuit of self-centered political ambi-
tions.

The people are fed up with power politics
devold of moral, humanitarian and ethical
considerations, and with politiclans who can
justify withholding funds, services and bene-
fits from innocent schoolchildren, as a
“weapon’ to be used for political gain. I say
as sincerely and solemnly as I know how
that ruthless politiclans had better stop play-
ing politics with our children,

The people are downright revolted by pious
pretentions about democracy and constitu-
tional law by those who deprive the innocent
and also deliberately flout the laws of Con-
gress. They are fed up with deceptions,
double talk, and double standards.

But politics is one thing and obeying the
law is another, Mr. Finch in Mobile County
is executing the will of Congress or he is
not. He is, or he is not above the law. The
Supreme Court has not declared any of these
statutes invalid. They are binding wupon
every public official, the Department of
Health, Education, and Welfare and Federal
judges. Yet, Mr. President, these laws are
violated by the Department of Health, Edu~
cation, and Welfare. The people demand that
something be done about it. They have a
right to demand redress. They will have re-
dress in one way or the other. I say as sin-
cerely as I know how that the people are mad.
They have a right to be, A storm is brewing.
Something is going to give. Something has
to give, and I do not believe it is going to be
the will of the people of Alabama and the
will of the people of our Nation to resist
usurpation of powers and tyrannical use of
powers by the Federal executive as so glar-
ingly manifest in HEW actions in Mobile
County public schools.

ORDER OF BUSINESS

The ACTING PRESIDENT pro fem-
pore. Under the previous order, the Sen-
ator from New York (Mr. JaviTs) is rec-
ognized for 10 minutes.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield for a unani-
mous-consent request?

Mr, JAVITS. I yield.
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WAIVER OF CALL OF THE
CALENDAR

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
call of the legislative calendar, under
rule VIII, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

THE CORPORATE LIQUIDITY
CRISIS

Mr. JAVITS. Mr. President, I have
taken the time this morning to discuss
a serious problem of an economic char-
acter in the country, and that is the
illiquidity, in my judgment, of a serious
number of employers of labor and cor-
porations in the country so as to require
our attention.

Neither the administration nor the
Congress has yet moved to solve one of
the pressing problems of our economy:
the continuing and ominous squeeze on
corporate liquidity.

In the midst of optimistic statements
about the economy, it is critical to re-
member the abyss which may be at our
feet, the abyss of illiquidity.

It is not an overstatement to say that
the economic cardiogram was flashing
the danger signal in the wake of the
Penn Central bankruptey. The commer-
cial paper market weathered this imme-
diate storm and the administration has
been reassuring the Nation that all is
now well. However, a nationwide survey
I have just made has convinced me that
all is not well and that the underlying
conditions that lead to the first crisis
are still very much with us. Now is the
time to take out the “life insurance” to
guarantee that if another principal
member of the Nation’s economic family
fails, the overall health of the economy
will remain intact. Another major cor-
poration could fail without the bank-
ruptcy procedures being able to insure
continuance of operations over a crisis
period.

It is conventional wisdom to state that
the behavior of the commercial paper
market in the wake of the Penn Central
bankruptey indicates the strength of our
financial markets. However, it is the
truth to state that if there is another
failure like Penn Central, a major crisis
would develop since the underlying con-
dition of illiquidity has not been relieved.

It also is clear that when Penn Central
went bankrupt, a clear and present dan-
ger existed that the commercial paper
market would cease orderly functioning
and that the Federal Government lacked
the necessary emergency powers to shore
it up. We must insure that this possi-
bility does not arise again.

In recent letters to me, Gaylord A.
Freeman, chairman of the board of the
First National Bank of Chicago and
Frederick L. Deming, a former Under-
secretary of the Treasury and now a
partner in Lazard Freres and Co., graph-
jcally spelled out the details of the li-
quidity problem.

Mr. Freeman who gave me his kind
permission to use sections of his letter of
August 19 stated:

I feel that the immediate crises of fear of
commercial paper, which was generated by
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the Penn Central failure, has passed. How-
ever, the liquidity problem remains. Corpo-
ratlons are quite illiquid. Inventories have
been rising (particularly in this part of the
country where we have more manufacturers
of durable goods than non-durables), and
accounts are not being paid as promptly.
Thus, lquidity is Impaired, and borrowing
needs increase. (Our loans have been run-
ning about $§4-billlon—some $437-million
and 12 percent ahead of a year ago.) Munici-
palities are also less liquid than before, and
I am afraid that even the federal government
has been a little short of cash.

Thus, though the crisls has passed, the
problem is still with us. And one, or possible
two, fallures of large companies (and I don’t
see any immediate prospect of this) could
cause a further loss of confidence and a real
crisis. Thus, it seems to me it would be wise
for the federal government to have some
standby authority.

Mr. Deming wrote that:

The high degree of uncertainty which
characterizes our economy reflects concern
about the corporate liquidity situation and
some fear of a liquidity crisis. By almost any
measure corporate liquidity has deteriorated
considerably in the past several years, par-
ticularly in the last 18 months. Some sig-
nificant ratios for all non-financial corpo-
rations are listed below; were data available
for mid-1970 they would show further deter-
foration.

(1) Cash plus Government secu-
rities as percent of cor,
rate gross product (end of 188

42.3

VORI RS e
(2) Liquid assets as percent of cur-
rent liabilities (end of year)_
(3) Internal sources of funds as
percent of total finance re-
uired for increase in assets
full year).
(4) Net interest paid as percent of
of corporate profits before
tax (full year).............. 9.1

Mr. Deming continued:

The odds against a liquidity crisis still
seem fairly favorable but they undoubtedly
have shortened over the past six months. In
this kind of situation it would be well to
establish some safeguards to prevent any real
erisis, or If one occurs to ensure against any
serious chain reaction.

One month ago, I introduced legisla-
tion which would provide the admin-
istration with the economic war power
needed in times of economic difficulty.
Basically, my bill would authorize the
Secretary of the Treasury to guarantee
loans made to certain businesses which
are in necessitious circumstances, the
continuance of whose operations are vital
to the national interest. The Secretary
would also be required to certify that
the purposes of the loan to be guaran-
teed must further the economic health
and welfare of the Nation or a region
thereof, and that the business of the
enterprise to be assisted is of a nature
which makes assistance appropriate in
furtherance of the purposes of this bill.
What these two conditions mean is that
the business must be one imbued with
the public interest, and one whose fail-
ure would seriously affect the economy of
our country or the well-being of a par-
ticular area such as a city or a populous
county; it could conceivably be a busi-
ness undergoing reorganization under
the Bankruptcy Act, so long as the neces-
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sary conditions are met. They further
mean that the purposes to which the
guaranteed loan would be put must be
carefully scrutinized before any guar-
antee is made; that these purposes must
be productive and must be such as to
help restore or maintain the economy of
the nation or the region.

I am pleased that Dr. Arthur Burns
of the Federal Reserve System feels so
strongly that such a loan guarantee
power is needed that he would be willing
to see this power lodged in the FED if
the Treasury did not wish to administer
it.

It is my understanding that my pro-
posal has been actively considered at
very high levels of this administration
and that apparently the decision has
been made not to support this bill at this
time. Reportedly, the administration
fears that its support of such a bill
would have an adverse effect on business
confidence rather than buoy it up. In
my view this judgment is faulty, since
the American business community and
the American banking community full
well know their state of illiquidity. I
would venture that almost every major
bank in this Nation is aware that at least
some of its important corporate custom-
ers have a cash-flow problem. The bank-
ing community also is aware that it is
carrying more potentially troublesome
loans now than it was a year ago, with
the result that the domino theory of
business failures still cannot be ruled
out. Banks also are noticing a strong loan
demand from companies that have never
borrowed before, and a lean demand
from companies lacking in liquidity.

Many, even the larger companies,
have about exhausted their borrowing
authority and many cannot pay bills on
time. This is about the surest indicator
that the crisis danger is by no means
past.

Many small companies that have been
issuing commercial paper have with-
drawn from the market and have re-
turned to the banks for their financial
needs—again swelling loan demand.
Finally, the budgetary position of the
Federal Government—which puts it fur-
ther in deficit—guarantees that the
Treasury will become a more active bor-
rower in the financial markets, thus plac-
ing pressure on these loan markets.

These facts are drawn from discus-
sions I have held with financial leaders
in New York, San Francisco, Chicago,
Dallas, Atlanta, and Winston-Salem.

In citing these facts, I wish merely
to point out that optimistic administra-
tion statements are not kidding anyone.
The American business community and
the banking community are fully aware
of the liquidity problems they are facing
and they would be relieved, indeed, to
have the Government and the Congress
do something to alleviate them.

It would buttress business confidence
if the administration would support
measures such as an emergency loan
guarantee authority to help insure that
another major crisis does not develop.
The administration should do so now.

The actions of the Congress in the
economic area cannot escape criticism,
either. Legislation which addresses itself
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to the real economic problems of today
languishes.

While I and others feel that the emer-
gency loan guarantee authority falls
into this category, the Penn Central
problem is an even more pressing specific
example. In the very near future, banks
throughout the Nation will be asked to
lend funds to Penn Central for operat-
ing costs which would be backed by
trustee certificates. I have been informed
that such trustee certificates will not be
viewed as adequate collateral by some of
the banks, and that without a Govern-
ment guarantee, the banking commu-
nity probably will not lend Penn Central
the required funds. Thus, in the very
near future, the administration and the
Congress may be faced with three specific
choices. That they can either enact a
loan guarantee bill; allow Penn Central
to suspend operations with the maecro-
economic implications such a failure
would cause; or nationalize the railroad.
In my view it is the course of wisdom to
opt for the first choice.

But, the bill providing such loan guar-
antee authority languishes in the Con-
gress. A bill to provide brokerage insur-
ance also faces an uncertain fate par-
tially because of the administration’s
uncertain position in support of this bill.

On the broader question of emergency
loan guarantee powers, hearings have
not been held by the key committees.
This suggests that the two-way flow of
information between the business and
banking community and the Members of
the Congress on the importance of such
an emergency guarantee power could be
faulted. I previously suggested that all
Members of the Congress consult with
the administration and the Federal Re-
serve on the need for an emergency loan
guarantee bill, I now urge that the bank-
ing and business community make their
wishes known to the Congress to ac-
quaint the Members of the Congress with
the status of the liquidity problems in
their districts and States.

I ask unanimous consent to have the
memo Frederick Deming sent me on the
liquidity situation printed in the REcorbp.

There being no objection, the memo
was ordered to be printed in the Recorp,
as follows:

THE CORPORATE LIQUIDITY PROBLEM—WHAT
Can BE DoNE ABoUT IT

I. The current economic situation con-
tinues to be characterized by a high degree
of uncertainty. That uncertainty reflects four
fundamental factors:

A. Differing appraisals of the basic
strengths and weaknesses of the economy
and consequent fairly sharp differences as
to its immediate future course. The spectrum
of expectation ranges from real recession
through continued stagnation to slow re-
sumption of sustainable growth and up to
continued or resurgent inflation.

B. Fears about the two major trouble spots
in the world—the Middle East and South-
east Asia. The lessening of tension in the
Middle East should have eased these fears,
but that development seems to have been
approximntely offset by the events in Cam-
bodia.

C. Doubts about the efficacy of Govern-
ment economic policies. These are heightened
by recognition of the fact that the Ameri-
can economy is so big that it generates great
momentum on its own and can be for some
time relatively insensitive to policy changes.
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The doubts also are compounded by the
feeling that in an election year economics
tends to be subordinated to politics. When,
far more than usual, the problem of current
policy is to follow a path that guards against
the dangers of the extremes—recession or
continued inflation—the doubts also are
greater than usual.

D. Concern about the corporate liguidity
situation and some fear of a liquidity crisis.
By almost any measure corporate liquidity
has deteriorated considerably in the past sev-
eral years, particularly in the last 18 months.
Some significant ratios for all non-financial
corporations are listed below; were data
available for mid-1970 they would show fur-
ther deterioration.

(1) Cash plus Government secu-
rities as percent of corpo-
rate gross product (end of

year)
(2) Liquid assets as percent of cur-
rent liabilities (end of year)__
(3) Internal sources of funds as
percent of total finance re-
uired for increase in assets
el year). oo eas
(4) Net interest paid as percent of
corporate profits before
tax (full year). .. ceceaoaaas

42.3 30.0

70.3 57.1 52.8

9.1 142 16.8

II. This memorandum is addressed to the
fourth factor, the liquidity problem. That
problem itself reflects four factors which can
be best presented in the chronclogical order
of their emergence:

A. Corporate liquidity, as the above cited
figures indicate, had been run down to rela-
tively low levels over the past several years.
Thus when the liguidity problem became
evident early in 1970, the corporate liquidity
base was already low. In part this rundown of
liquidity reflected more efficient use of funds
and in that respect was not a harmful de-
velopment. In part it reflected the buoyant
economic situation which increased require-
ments for funds to finance additional plant
and equipment and inventory and to carry
on an increased volume of business. In part
it reflected the higher cost of keeping “idle
funds” as interest rates rose,

B. A restrictive monetary policy begun in
late 1968 became increasingly tight in 1969.
Policy has been eased in 1870 but it has re-
mained relatively restrictive even after the
easing. The restrictive policy resulted in cur-
tailed bank lending and thus forced more
borrowing into other channels, particularly
the capital and commercial paper markets.
In the former, corporate demand completed
with heavy Government agency and state
and municipal finance. This growing demand
in the face of monetary restraint drove up
interest rates to unprecedented levels, And
as demand increased lenders became more
selective and somewhat less willing to give
up their own liquidity for long-term obliga-
tions.

C. Hopes for lower interest rates in the
near future coupled with difficulties in bor-
rowing at long-term caused a number of
corporations to meet their needs for funds
by short-term finance—some by commercial
paper, some by short-term notes sold in the
capital markets. Some corporations deferred
capital market borrowings and ran down
their own liquidity still more. When inter-
est rates not only failed to fall but actually
rase substantially the market climate became
even less favorable and the ligquidity prob-
lem was intensified. Lenders became even
more selective and the rate differential be-
tween excellent and merely good credits
widened appreciably.

D. The conjuncture of high rates, lender
selectivity, economic slowdown and reduced
profits and cash flow has made corporate debt
service significantly more difficult and more

CONGRESSIONAL RECORD —SENATE

costly. A weak and falling stock market
practically has precluded equity finance. By
mid-1970 the liguidity squeeze was quite evi-
dent. The question was whether it would be-
come a crisis rather than just a problem.

III. The figures cited earlier are averages
for all non-financial corporations. Some
corporations are below average; some few
may be actually at dangerously low levels of
liquidity. Whether the liquidity problem be-
comes a liquidity crisis depends upon (1)
what happens to those relatively few large
corporations which may be in a vulnerable
position and (2) the repercussions which
might stem from one or more fatlures. The
basic danger to the economy lies in a pos-
sible chain reaction both in the real econ-
omy and in the financial markets. The fol-
lowing points are pertinent In weighing that
danger.

A. The fact that some cases of vulnerability
are the product of improvidence, lack of
foresight or bad management is not partic-
ularly relevant. Whether a bankrupt cor-
poration has been “good” or “bad,” the ef-
fects on the real economy are roughly the
same—loss of production, loss of jobs, loss
of markets for other companies. The real
question to be faced is whether there would
be a significant chain reaction in the real
economy and, perhaps even more important,
whether there would result a psychological
reaction which would intensify the chain
reaction in the real economy and lead to
significantly adverse effects in the financial
markets.

B. The Penn Central case is a dramatic
illustration of a liquidity crisis for one im-
portant company. On the whole the reac-
tions to the Penn Central bankruptcy give
some cause for optimism but there were some
very unsettling—fortunately, temporary—re-
sults. So far there has been little impact
on the real economy and what the delayed
impact may be cannot be ascertained as yet.
Obviously a railroad in receivership is not
likely to be as good a customer as one that
is operating outside receivership and at a
profit. Some layoffs of workers are foreseen
also, but that impact seems likely to be rela-
tively small. Some other rallroads are being
directly affected. Neither the stock nor bond
markets were shaken badly by the case but
the commercial paper market was hit hard
for a time and some perfectly sound credits—
finance companies—went through consider-
able discomfort and had to undertake a real
scramble for funds. Here there was potential
chain reaction; it was halted by prompt Fed-
eral Reserve and big commercial bank action.

C. Other smaller failures seem to have had
little impact on either the real economy or
the financial markets but they undoubtedly
have contributed to the growing selectivity
of lenders. The well-publicized troubles of
some of the conglomerates obviously have
affected the price of their stocks and prob-
ably have affected the general level of stock
prices. They also have had impact on lender
selectivity. On the whole, however, none of
these developments has carried the seeds of
potential chain reaction.

D. The potential danger of chaln reaction
thus would seem to stem mainly from adverse
developments, especially fallure, of one or
more companies with two or more of the
following characteristics ranked in rough
order of importance: (1) substantial size in
sales, purchases and employment; (2) na-
tional prominence (almost automatic for
concerns of the first characteristic; (3) repu-
tation for sound financial management and
position; (4) government regulated; (5)
major sales to government or government
regulated companies, The more vulnerahle
companies are those with characteristics (4)
or (6) and (1). There probably would be
greater chain reaction potential from com-
panies with characteristics (1), (2) and (38).

IV. The odds agalnst a liguidity crisis still
seemn fairly favorable but they undoubtedly
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have shortened over the past six months. In
this kind of situation it would be well to
establish some safeguards designed to pre-
vent any real crisis, or if one occurs to en-
sure against any serious chaln reaction. Two
major safeguards seem indicated:

A. The first and more important is largely
already in place and requires no legislation.
The Federal Reserve already has relaxed
monetary policy and could relax more should
that seem the appropriate course of policy.
Perhaps even more importantly, the Federal
Reserve has assured the banks that they will
have adequate liquidity to ensure that their
customers can keep or get needed credits to
ameliorate any liquidity squeeze. Specifically,
the Federal Reserve seems to have assured the
banks ready access to the discount window
should they need it as a result of picking up
some of the demand that had focussed on the
commrecial paper market. The Federal Re-
serve also has suspended ceiling on large
short-term certificates of deposit, which en-
ables the banks to obtain funds more freely.
The one additional step which the Federal
Reserve might undertake is to give the banks
a bit more “guidance” as to how they should
employ their funds—e.g., emphasis on “pro-
ductive” loans and suggestions that banks
roll over credits rather than force borrowers
out into the capital markets.

B. The second safeguard would reinforce
the first and help insure against a chain re-
action by providing finance for a company
faced with a liquidity crisis that could lead
to bankruptey. In effect, the second safe-
guard would be a new Reconstruction Fi-
nance Corporation but with primary em-
phasis on Government guarantee of credits.
It would be highly useful to get such a safe-
guard in place quickly.

V. The establishment of the second safe-
guard would require legislation. The form
and character of the safeguard should reflect
certain criteria which would ensure its ac-
ceptance and effectiveness. Such criteria
would include:

A. Relative simplicity in establishment and
administration. This would argue for a sim-
ple Federal program of loan guarantees (plus,
perhaps, a relatively small direct loan pro-
gram) with its administration placed in an
existing institution. This would minimize
new stafl requirements and should almost
eliminate start-up time problems. It also
should ensure efficlent and prompt action
in cases where the program would be used.
There should be no need for Government
capitalization (although, if a direct loan
program were included some appropriations
probably would be necessary).

B. Sufficient size to make the safeguard
authoritative and credible, A loan guarantee
program of $5 billion (plus, perhaps, a direct
loan program of $500 million) should meet
this criterion.

C. Adssurance of marimum cooperation
from the fineneial community. A loan guar-
antee program probably would be preferred
to a direct loan program by the financial
community both because it would be bigger
and because it would not be directly com-
petitive. Lodgment of the administration of
the program in a known existing institution
and efficient, expert and prompt decision-
making by that institution also would be
important in assuring maximum financial
community cooperation.

D. Adequate controls to prevent misuse or
unnecessary use. In essence the adequacy of
such controls would depend primarily upon
the strength of the administration of the
program. Certain guidelines can be set forth
in the legislation and more specific guldelines
can be developed by the administrator. What
would need to be controlled would be the
temptation on the part of the financial com=-
munity to seek government guarantee not
merely in cases of real need, but simply to
make the prospective credit better and/or
to permit it to carry a relatively low interest
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rate, What also would need to be controlled
would be the temptation to bring either
hopeless cases in for guarantee or direct loan
or cases which would be unlikely to have
serious national or regional repercussions and
hence unlikely to set off a chain reaction and
lead to a liquidity crisis.

E. Minimal drain on the Federal budget.
A guarantee loan program administered by
an existing Federal institution could be
structured so as to cost virtually nothing in
direct budget terms. With no Federal capital
and minor (reimbursable or direct) admin-
istrative costs, the only real drain on the
budget would come from losses requiring the
Government guarantee to be taken up. (Some
minor, non-determinable budget costs might
result from the market impact of additional
Government guaranteed securities on inter-
est rates paid on direct Treasury securities.)
A direct loan program probably would in-
volve appropriations and budget costs.
(These, however, might be made acceptable
by following the suggestions noted in Sec-
tion VI, A.)

F. Political acceptance and palatability.
There are three factors which could be in-
volved here: the amount of direct budget
costs, the lodgment of the administration
of the program and the fact that it is de-
signed primarily for blg business. Partic-
ularly the latter factor might be extremely
sensitive. This would argue for earmarking
a portion of the guarantee authority (and
a portion of the direct loan fund, if it were
included) for small business. It probably
also argues for a direct loan program even
though that would raise another political
problem—direct budget costs.

VI. Following the criteria laid down in the
preceding section, the second safeguard—
an emergency lending authority—could take
the following form:

A. A loan guarantee authority of $5 bil-
lion and a direct loan program of $500 mil-
lion to provide emergency financial assist-
ance to business enterprises to meet tem-
porary and urgent financial requirements
which, if not met, might seriously impair
the ability of such enterprises to produce
goods and services, might seriously affect
the economy of the Nation or a reglon there-
of, and might seriously disrupt the financial
markets,

(One method of financing the 500 million
direct loan program which merits explora-
tion would be the earmarking of a portion
of the payment made annually by the Fed-
eral Reserve to the Treasury. This payment,
which has been much larger than $500 mil-
lon, represents virtually all of the net pro-
fits of the System and is covered into the
general revenues. In general, the Treasury
opposes earmarking such funds and has valid
reasons for its position. In this particular
case, however, such earmarking might make
sense. Obviously it would provide no direct
budget saving but it might make the ap-
propriation process easler. Bhould this ap-
proach be used, it should take the form of
straight earmarking and appropriation rath-
er than having the Federal Reserve pay the
funds directly into the direct loan fund.)

B. The guarantee authority and the direct
loan program to be administered by the
Federal Reserve Board with the Federal Re-
serve Banks acting as fiscal agents and in
such other capacities as the Board may
require.

C. No guarantee of a loan and no direct
loan should be made unless the Federal
Reserve Board finds that:

(1) The loan is necessary to carry out the
purposes of the Act;

{(2) The loan is not otherwise available
on reasonable terms and conditions;

(3) There {s reasonable assurance of
repayment;

(4) The loan will be applied to productive
purposes necessary to the economic health
and welfare of the Nation or a region thereof.
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D. The Federal Reserve Board should have
authority to require such security for guar-
antee or loan and such agreements regard-
ing management as it regards as necessary.
The Board also should have the authority to
consult with and review with management
any matter which may bear on the com-
pany's ability to repay the loan.

E. Limitations on any guarantees or direct
loans to one enterprise should be set at 2
per cent of the total guarantee authority or
direct loan fund ($100 million guarantee, $10
million direct loan) except that in unusual
cases that seem certaln to affect adversely
the national economy, and after consulta-
tion with the Secretary of the Treasury, the
Chairman of the Council of Economic Ad-
visors and the Director of the Office of Man-
agement and Budget the guarantee limit
could be extended to b per cent of the total
guarantee authority.

F. Five per cent of the guarantee authority
(250 million) and ten per cent of the di-
rect loan fund (850 million) should be ear-
marked for smaller business enterprises—
those that without emergency finance would
affect adversely the economy of a smaller re-
gion such as a town or a country. Limitations
on guarantees or direct loans to any one
enterprise in this category should be fixed at
2 per cent of the earmarked guarantee au-
thority or direct loan fund ($5 million guar-
antee or §1 million direct loan).

G. The Federal Reserve Board would be re-
quired to make quarterly reports to the Con-
gress with respect to its administration of
the guarantee authority or the direct loan
fund.

VII. There are strong arguments for put-
ting the administration of the guarantee
and direct loan programs in the Federal Re-
serve Board:

The Federal Reserve has administered pro-
grams of this kind in the past and did them
well. It has the expertise and staff. Expenses
of administration should be small;

The Federal Reserve has the respect of the
financial community and could be expected
to get maximum cooperation from that
Broup;

The Federal Reserve is an independent
agency that would be little susceptible to
outside pressures;

The Chairman of the Federal Reserve
Board has suggested that Congress give at-
tention to the feasibility of a Federal loan
guarantee program to necessitous borrowers
but at the same time has expressed the opin-
lon that any such program should be ad-
ministered with care. As noted earlier, the
question of adequate control of an emer-
gency loan program rests basically on strong
administration.

VIII. Senator Javits has already Introduced
a bill, S. 4127, which would establish an
emergency guarantee of loans up to $5 bil-
lion. A copy of that bill is attached to this
memorandum. The Javits bill differs from
the proposal set forth in this memorandum
in six major aspects:

There Is no direct loan program.

The administrative authority is lodged in
the Secretary of the Treasury.

He is required to consult with the chair-
man and ranking minority members of the
Senate and House Banking Committees be-
fore making any guarantee commitment of
less than $20 million and submit for full
Congressional action any commifment of
more than 820 million.

A loan Guarantee Policy Board is created
with the Chairman appointed by the Presi-
dent (and confirmed by the Senate) and the
Chairman of the Federal Reserve Board and
the Secretary of the Treasury as members.
Such Board is to establish general policies.

The authority is temporary (for one year)
but the establishment of a permanent Emer-
gency Loan Guarantee Corporation may be
considered after one year and the receipt of
a report from the Secretary of the Treasury.
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There is no specific provision for smaller
business.

The major weakness in the Javits bill is
the provision for Congressional consultation.
After the Penn Central case this is perfectly
understandable but probably is not work-
able, The Congress simply is not organized
to be a operating executive committee for
emergency lending. It would be much better
for Congress to delegate the loan guarantee
(and/or direct loan) authority to an operat-
ing Institution that it can trust and which
has expertise in this fleld. The provision (in
Section VI of this memorandum) for quar-
terly reports should provide ample oppor-
tunity for close Congressional review.

Aside from this provision for Congressional
consultation the Javits bill has much to
commend it; in fact, much of the language
of Section VI of this memorandum is taken
directly from it. This memorandum argues
that there is no need for a new institution—
and hence by implication no need for a Loan
Guarantee Policy Board—and that the Fed-
eral Reserve should administer the program.
It also argues for a direct loan program and
for specific provision for small business. The
Federal Reserve point is important; the di-
rect loan program and the small business
provision are not crucial except, perhaps, po~
litically. Neither is the memorandum'’s im-
plication that the authority should be longer
than one year.

It would be quite easy to amend the Javits
bill to make it conform to the outline in
Sectlon VI of this memorandum. At a mini-
mum it should be amended to elilminate the
Congressional consultation or Congressional
action provisions.

AUTHORIZATION OF APPROPRIA-
TIONS FOR MILITARY PROCURE-
MENT AND OTHER PURPOSES

The PRESIDING OFFICER (Mr.

SrarRkMAN), Under the previous order,
the Chair now lays before the Senate the
unfinished business which the clerk will
state.

The assistant legislative clerk read
the following:

H.R. 17123, to authorize appropriations
during the fiscal year 1971 for procurement
of alrcraft, missiles, naval vessels, and
tracked combat vehicles, and other weapons,
and research, development, test, and evalu-
tion for the Armed Forces, and to prescribe
the authorized personnel strength of the
Selected Reserve of each Reserve component
of the Armed Forces, and for other purposes.

The Senate resumed the consideration
of the bill.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized. How
much time does he yield himself?

Mr. MUSKIE, Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MUSKIE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, MUSKIE, Mr. President, I yield
myself 15 minutes.

The PRESIDING OFFICER. The Sen-~
ator from Maine is recognized for 15
minutes.

AMENDMENT NO. 811—MODIFICATION

Mr. MUSKIE. Mr. President, I send to
the desk a modification of the pending
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amendment, 811, and ask that it be
stated.

The PRESIDING OFFICER. The mod-
ification will be stated.

The assistant legislative clerk read as
follows:

AMENDMENT No. 811

H.R. 17123, An Act to authorize appro-
priations during the fiscal year 1971 for
procurement of aircraft, missiles, naval ves-
sels, and tracked combat vehicles, and other
weapons, and research, development, test,
and evaluation for the Armed Forces, and to
prescribe the authorized personnel strength
of the Selected Reserve of each Reserve com-
ponent of the Armed Forces, and viz: On
page T, line 6, strike out the period and in-
sert for other purposes, in lieu thereof a
colon and the following:

“Provided, that none of the funds author-
ized by this Act may be expended for the
procurement of DD-963 class destroyers un-
less (1) the prime contractor with whom the
United States contracts for the construction
of such destroyers is required under the
terms of such contract to subcontract to an-
other United States shipyard and (2) the
total number of such destroyers set forth
under the terms of the prime contract is
divided substantially equally between the
prime contractor and subcontractor.”

Mr. MUSKIE. Mr. President, in the
course of my remarks I shall undertake to
explain the amendment and the differ-
ence between the substitute and the
amendment which has just been stated.

Mr. President, during recent months a
series of events have occurred which
taken together prove conclusively that an
award of the entire DD-963 destroyer
procurement by the Department of De-
fense to one contractor was ill advised
and certainly not in the national interest.
And that decision must be modified by
the Congress in a prompt and responsible
manner,

I am proposing an amendment to the
military procurement hill which, in es-
sence, would require the division of that
contract by way of a subcontractor for
substantially half of the ships to a sec-
ond American shipbuilder which won as
a result of competitive bidding. Thus,
Litton would remain as the prime con-
tractor with 15 ships exceeding $1 billion
in value and the second corporation
would be responsible for the construction
of the balance of the ships.

This position is supported by findings
of Mr. Fitzhugh'’s blue ribbon defense
panel in a report to the President and
Secretary of Defense on July 1, 1970,
only one week after the Navy awarded its
entire nonnuclear destroyer program to
Litton Industries. The report says in
part:

The Navy, while procuring fewer ships in
recent years, is the source of an increasingly
higher percentage of the total funds spent
for ship construction in this country.

As a consequence, the procurement process
for Navy ships, even more than in other pro-
curements, must reflect a concern for the
existence of a sufficiently broad industrial
base to pl‘O?ide competltlon for such procure-
ments.

Moreover, a subcommittee of the blue
ribbon defense panel, headed by Wilfred
J. McNeil, first Comptroller of the De-
partment of Defense, used even stronger
language when they said:

If the Navy goes ahead with its announced
intentions to seek series type production
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contracts for major ship programs in a sin-
gle yard, there will be almost total concen-
tration of major Navy work in three . . .
yards . . . over a signlficant period of time.
During this hiatus for the remainder of the
yards, they may well lose their capability to
respond to Navy shipbuilding requirements
or go out of business altogether. Although
the Navy cannot and should not attempt to
keep all its former suppliers of ships in busl-
ness the maintaining of a responsive produc-
tion base and a healthy, competitive en-
vironment . . . is certainly as important as
experimentation with mnew procurement
techniques.

If recent history on moderately large Navy
ship orders is any indication, large package
ship procurements constitute a serious risk
to the contracting shipyards' corporate sur-
vival. The DD963 destroyer program cur-
rently planned for 30 ships represents about
$3 Billion. A ten percent loss In performing
on this contract ($300 Million) would exceed
the net worth of either of the shipyards com-
peting for that program by at least a factor
of two.

As concentration of work in a few yards
progresses with a high degree of specializa-
tion in each, there will be serious reduction
in competition for Naval ships. In addition,
there could alsc be a substantial reduction
in the nation’s total shipbullding capability.
This loss of a competitive environment in
itself could offset the economic advantages
of series production. . .. The Navy . .. with
respect to its combat vessels, must be con-
cerned not only with the maintenance of
an adeguate production base but also with
the continuation of a healthy competition
within that base.

In.order to (a) insure an adequate pro-
duction for combat ships and (b) Con-
tinue to generate competition between ship-
yards for most classes of ships—The Navy
should take such actlon as is appropriate to
distribute major multi-ship prime contract
awards among two or more yards.

In order to (a) maintain a healthy com-
petitive environment and (b) Insure a
viable production base for Navy combat
ships and auxillarles—Prime contracts for
serles production of a single class of Navy
ships should be awarded to more than one
yard whenever the total order exceeds ten
ships.

Mr. President, this recommendation is
the latest recommendation of a panel
specifically organized a year ago by Pres-
ident Nixon to review Defense Depart-
ment organization and policies. In the
light of the nature of that panel and its
significance in this administration, its
recommendation as based upon this pro-
curement award is significant.

I agree with the McNeil report in the
main; however, my amendment does not
provide for separate prime contracts be-
cause I feel there are cost and standard-
ization advantages in a single design pro-
duced at two locations.

The General Accounting Office has
given us its views on this subject in its
report of August 26, 1970. The report
was issued in response to a request by
my distinguished colleague, the senior
Senator from Maine (Mrs. SwmITH),
earlier this year. The report was put
in the Recorp in its entirety on August
28 of this year. I would like to read these
excerpts from that report:

By contracting with one company the risk
is present that the company may not be able
to complete the contract at the agreed price.
It is possible that the company at some
point could come to the Navy and say it is
unable to build the ship for the contract
price. Under these eircumstances, the Navy
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would find itself with few options. The Navy
says it does not expect that this is a real
possibility, but it has occurred under other
long-range production programs.

We belleve also that there is some danger

to future competition. Given the Navy's
premise of a single ship design (presumably
Litton's) at the lowest price, it is difficult
to see how another company will be able to
compete pricewise with Litton on future or-
ders. Start-up and early learning costs in
such a program are substantial and, assum-
ing the same ground rules are applied in the
future, it seems questionable as to whether
anyone will be able to compete with the
successful contractor in this award, no mat-
ter how many additional ships the Navy
plans to buy. We are told that the differences
in commercial and military ships, even if the
Maritime program should become a reality,
would not make the winner of these awards
competitive for military ships.

These are significant views, expressed
by highly qualified sources. To date they
have apparently been discounted by the
Department of Defense in their rush to
award a contract and get started with
the destroyer program—even though we
are over 4 years from the first ship de-
livery in a program scheduled to run into
1979. Unless we act to correct the situa-
tion now, our destroyer program—the
very heart of our Navy—could suffer
over the next decade.

The DD-963 class destroyer program
had its origin in late 1966 when officials
of the Department of Defense, in recog-
nition of the approaching obsolescence
of segments of the Navy's surface fleet,
initiated a new shipbuilding program.
The primary mission of the DD-963
class destroyer are to: First, provide pro-
tection to attack carrier forces against
the surface/submarine threat, second,
escort amphibious assault-preassault
forces, and third, conduct shore bom-
bardment in support of amphibious as-
sault or land warfare forces. The Navy
inventory objective for destroyers of this
type is 50 ships. A procurement program
of 30 ships has been approved by the
Secretary of Defense subject to congres-
sional authorization.

The Navy's original intention was to
procure from 30 to 50 destroyers, using
the total package/multiyear procure-
ment technique with a plan to award a
single fixed-price contract to the win-
ning competitor. Early competition in-
cluded six American shipyards: Avon-
dale of Louisiana, Newport News of Vir-
ginia, Todd of California, General
Dynamics of Massachusetts, Bath Iron
Works of Maine, and Litton of Missis-
sippi.

Prior to the award of a contract defi-
nition contract, the competition was re-
duced to half, with General Dynamics,
Bath, and Litton remaining.

Proposals were submitted by the three
in April of 1969 which included a rec-
ommended ship design, management
plan, and price.

The Navy reviewed the three propos-
als extensively and in September of 1969
announced that General Dynamiecs ship-
yard would be eliminated from the
competition.

Shortly thereafter the Navy requested
the first supplementary proposals from
Bath and Litton, which were submitted
in November of 1969. This request in-
cluded major changes of a technical na-
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ture to the ship designs which, in effect,
altered the scope of the work to be per-
formed under the contract. It is impor-
tant to note that Bath and Litton were
each developing their own destroyer de-
sign, similar only with respect to per-
formance characteristics. These pro-
posals submitted in response to this re-
quest included the second round of price
quotations.

The Navy, apparently still dissatisfied
with the second supplementary propos-
als offered in November, requested a
third set in February 1970 from both
competitors. Again, technical changes
were requested and a third round of
prices quoted. The Navy has verified that
target costs per ship after the third
round were virtually the same, with Bath
$64.9 million and Litton $64.7 million.
Since there were no technical changes
after the third round of prices, it is criti-
cal to bear in mind that both finalists’
costs were essentially the same before
the fourth and final bids were submitted.

Then in March the Navy changed the
type of contract from a fixed price in-
centive to a fixed price incentive suc-
cessive targets contract and asked for
“best and final" prices. The successive
targets feature gave the winning con-
tractor the right to renegotiate prices
39 months into the contract. Bath’s tar-
get cost in the final round came down to
$61.3 million and Litton's dropped dras-
tically to $54.9 million per ship. This
change created a final difference in price
of approximately $276 million on the
total 30-ship program, with Litton the
low bidder, and again, Mr. President, I
want to emphasize that there were no
changes in the technical requirements
before the final bid.

On June 23, 1970, the Navy announced
an award of the entire 30 ships to Litton
Industries but conceded that each of the
finalists had offered an excellent ship
and a fully acceptable proposal.

The Navy awarded the contract to one
shipyard in the very face of prior action
taken in the House of Representatives,
with the concurrence and full support
of the chairman of the House Armed
Services Committee, to force a division
of the contract between at least two
American shipbuilding companies.

It has been argued that a division of
the contract now would be unfair be-
cause a contract has already been
awarded, because it would allegedly in-
crease the cost to the Government and
because it would allegedly establish a
bad precedent for the Congress. In my
opinion, these arguments for awarding
to a single builder all of our new destroy-
ers are unsound and misleading.

On the first point, certainly the Navy
and Litton were aware of the House
action, to which I have referred, before
the contract was awarded. Second, there
has been wide speculation from the time
that the third contract was eliminated
that the contract might well be divided
between the two remaining competitors.
I doubt if either of the two contractors
would have been surprised if the Navy
decided to award the contract to two
rather than one shipyard.

On the guestion of surprise, Mr. Presi-
dent, the Navy, prior to contract award,
took appropriate steps to amend the con-
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tractual language in the Bath and Litton
proposals to include the mechanics for
dividing the contract in the event the
Senate supports the earlier House vote.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. MUSKIE. Mr. President, I yield
myself another 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized for an
additional 10 minutes.

Mr. MUSKIE. Mr. President, I ask
unanimous consent to have printed in the
Recorp at the conclusion of my remarks
as an exhibit, article XXVI from the Lit-
ton contract on the subject I have just
referred to.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. MUSKIE. Mr. President, I would
like to read this language from that
article. I repeat, this is in the Litton
contract:

(a) The Government shall have the right
to require the Contractor to subcontract the
construction of a quantity of complete ves-
sels as may be necessary to comply with the
legislation referred to in the premises hereof.
The Contracting Officer may require the Con-
tractor to solicit all shipbuilders on the Naval
Ship Systems Command’s bidders list for
destroyers for one or more subcontracts.

How can it be argued, Mr. President,
that with this provision in the contract,
which Litton signed, that the amendment
I propose would constitute a surprise to
Litton industries?

My amendment proposes to do what
the Litton contract permits the Navy to
do.

Thus the Navy very properly antici-
pated such action and is fully prepared
to implement the desires of Congress
without delay or disruption to the pro-
gram.

Likewise, the entire argument is ad-
dressed only to costs directly connected
with the procurement of the initial 30
ships in this program and completely
fails to acknowledge the lasting cost ad-
vantages of maintaining competition in
our shipbuilding industry.

Let me just cite for the Recorp the in-
tent of my amendment:

First. Retention of one prime contract
by Litton Industries.

Second. Require that approximately
half the ships be subcontracted to a sec-
ond American shipyard, after a round of
competitive bids from any shipyards ap-
proved by the Department of Defense.

Third. Utilization of a single design,
presumably Litton’'s.

Fourth. Utilization of centralized pro-
curement of machinery and equipment
for purchases of 30 shipsets of like com-
ponents to assure standard ships at low-
est possible price.

Fifth. Provide the economies of series
ship production derived from construc-
tion of at least 15 ships of the same de-
sign within a single facility.

The principal reason for any increased
cost to the Government would result from
the need for two 15-ship learning curves
in lieu of one 30-ship learning curve. And
even this is mitigated by the fact that
there will be a single design, and ma-
chinery and equipment will be purchased
in lots of 30.
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Any figures reflecting an estimate of
the increased cost of dividing the contract
are based conjecture alone. Since it is
my clear understanding that neither
Bath nor Litton was ever requested to
estimate the cost of building in quan-
tities of fewer than 30 ships, I cannot
understand the various additional cost
estimates of the Navy as brought for-
ward by my esteemed colleague from Mis-
sissippil. My sources indicate that with a
single prime contract the costs would not
be increased more than 4 to 5 percent.
The advantages to be gained from the
competition on follow-on contracts and
the retention of multiple-destroyer build-
ing capabilities far outweigh these in-
creased costs. That conclusion is justi-
fied by the record.

It is worthy of note that ongoing and
fierce competition between six shipyards
in the procurement of 30 DDG's between
1957 and 1965 tended to drive the Gov-
ernment's cost down, even in a period of
inflation. For example, three DDG's were
purchased from one shipyard in 1957 for
approximately $16.5 million per ship.
And in 1965, the last three ships in this
class were purchased from another
shipbuilder for approximately $14.5 mil-
lion per ship—a $2.5 million reduction
over an 8-year period which was infla-
tionary. Competition does have a favor-
able effect on cost to the Government as
this example proves.

It is appropriate to consider the spread
in prices of the two final DD-963 com-
petitors, Bath and Litton, As noted, each
submitted virtually the same prices on
the third round proposals; yet with no
change in technical requirements, Lit-
ton’s winning price on the fourth round
was $276 million less than Bath's. This
has created the false impression that the
Government’s cost of doing business with
Litton would be hundreds of millions less
than the next best offer. This conclusion
is completely false and should be clari-
fied lest Members of Congress be misled
into believing that Litton’s costs are far
lower than others in the industry.

Let me explain that in the final prie-
ing proposals, each of the two competi-
tors made assumptions concerning the
effect on costs of projected economic
changes over the 8-year contract. It must
be understood that the type of contract
used requires that the Government pay
the contractor escalation payments for
cost variances compared to a base
month, in this case January 1969. The
payments vary with the changes in a
national labor index and a national ma-
terial index. The amounts that the Gov-
ernment is contractually obligated to
pay may have little relation to the actual
cost experience of the contractor. And
the payments are in addition to and
separate from the contract price.

In competition for defense awards,
bidders are permitted to estimate that
their own actual cost changes will be
greater or less than the fluctuations ex-
perienced in the national averages. Bid-
ders include the difference between their
own expected inflationary cost changes
and the anticipated Government pay-
ments in their bids.

Under the reset terms of the fixed price
incentive successive target contract the
contractor can recover his increased
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costs due to inflation and in essence
“get well” for any errors in projecting
the economic trends. In fact, Litton’s
costs under the contract can increase
$387 million, while still providing a profit
of $107 million. In the words of the GAO,
“this seems rather substantial.”

Bath and Litton made vastly different
projections relative to the infiationary
growth and the amount of payments by
the Government under the escalation
payments clause. The difference in the
projections amounts to $290 million, an
amount which is greater than the price
spread of the competitors. In actuality,
Bath's best and final proposal con-
tained cost estimates which in current
dollars were less than Litton’s compar-
able cost estimates. Thus the entire $276
million difference in the final prices is a
result of the assumptions made relative
to the economic conditions over the next
8 years.

It is important to reemphasize that the
increases in costs due to economic con-
ditions and the payments under the es-
calation clause are virtually independent
of the contractor and his present pro-
jections. The escalation payments to
either Bath or Litton will be similar be-
cause they are based on national in-
dices. The contractor’s actual cost in-
creases, whether Bath's or Litton's, would
be similar because of the commonality
of subcontractors and the pattern set-
tlements of labor negotiations.

Regardless of which competitor pro-
jected the economy more acecurately,
when the two competitors use the same
set of assumptions regarding the future
course of the economy, the price dif-
ferential of $276 million disappears. I,
therefore, cannot concur with the Navy
assessment that a $276 million difference
existed between the two proposals, when
looked at in terms of the final costs to the
Government.

Given the fact that Bath was cost
competitive with Litton and that there
exists the potential for strong com-
petition from shipyards in Maine, Mas-
sachusetts, Virginia, Louisiana, Cali-
fornia, and Washington State for any
subcontracted ships, we would estimate
that the cost increase by dividing this
initial 30-ship purchase will not exceed
4 to 5 percent. This is a small premium
indeed for reducing the risks to the Gov-
ernment and retaining a competitive
shipbuilding environment which will
ultimately create far greater cost sav-
ings on future procurements. And I
would repeat that absent strong follow-
on competition for the other 20 destroy-
ers, Litton will be in a4 good position to
name its own price for future destroyer
awards.

To lose our proven destroyer-building
capability could prove disastrous for
the country. Bath, from my State, alone
has built nearly 160 destroyer-type
ships—19 within the 1960’s—and their
record for cost and delivery perform-
ance is enviable in this day of overruns
and poor contractor performance. I am
attaching a copy of Bath’s destroyer-
building history to this statement. There
are other shipyards building destroyers
with nearly comparable records. All of
this stands to be lost by awarding the
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entire DD-963 contract, the major
destroyer program for the 1970’s, to a
single, relatively inexperienced destroy-
er-building shipyard. "

Furthermore, the country will lose this
golden opportunity to encourage a sec-
ond shipyard to modernize unless we act
to insure that a 15-ship subcontract is
awarded.

It is argued, third, that the proposed
division of the contract would be estab-
lishing a dangerous precedent. This
whole matter is a precedent of serious
concern. The issue is really not whether
or not we set a precedent, but what kind
of precedent we set. I do not believe we
should continue on one course simply
because the Departments of Defense and
the Navy believed it correct 3 years ago
and apparently still feel committed to
decisions made in 1967. In my opinion,
the weight of evidence has swung to such
a degree that a change must be made now
before our Government is irrevocably
committed for 8 years to a posture in this
program that we will live to regret.

That, Mr. President, could be the “dan-
gerous precedent.”

The PRESIDING OFFICER. The time
of the Senator has again expired.

Mr. MUSKIE. How much have I used,
Mr. President?

The PRESIDING OFFICER. The
Senuator has used 25 of his 55 minutes.

Mr. MUSKIE. I yield myself another
10 minutes.

As early as 1964 many naval officers
and shipbuilders, including the top man-
agement of Bath Iron Works Corp., were
questioning the wisdom of awarding en-
tire ship procurements to a single com-
pany. In that year Bath bid on eight of
17 L8T’s and its price for each of eight
was more than $500,000 per ship under
the next lowest offer. But the award was
made for all 17 ships to one other ship-
building company.

I then questioned Mr. McNamara, the
Secretary of Defense, as to the prudence
of this type of concentration of ship
awards. He told me and Bath’s manage-
ment that this would be the policy for
ship procurement and left no alterna-
tive—either compete for the large con-
tracts or get out of the business of build-
ing ships for the Navy.

History has recorded the tremendous
problems inherent in this procurement
policy and we all now recognize the
schedule slippages, quality problems and
staggering overruns which have plagued
the Navy in recent years. We are now
hundreds of ship-years late and overruns
exceed a billion dollars.

There may be benefits to be gained by
ship purchases using multiyear fund-
ing but there is clear evidence that award
of multiple numbers of ships to a com-
pany with a large and diverse backlog
presents overwhelming managerial prob-
lems which come home to roost for the
Navy and Congress.

The problem is not isolated but has
hit every shipyard which has taken on
more work than it could digest, includ-
ing Avondale, Lockheed, General Dyna-
mics, and even Litton.

Litton, for example, with its present
backlog of over $1.5 billion, exclusive of
this contract, is today experiencing se-
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vere delivery problems which have been
well publicized. The Baltimore Sun of
August 25 this year speaks of a known
8-month delay per ship in an eight-ship
maritime contract and the owners of
the steamship lines for whom the ships
are intended speculate on probable de-
lays of a year or more per ship. These
ships will come ahead of the Navy's
billion-dollar-plus LHA program already
under contract for that same facility,
let alone the DD-963 program.

Litton excuses the delays based on la-
bor difficulties and an act of God, Hur-
ricane Camille. But it is for these very
reasons that we cannot permit our en-
tire destroyer program to be tied up in
one plant along with submarines, LHA'Ss,
and other types of naval ships.

Another hurricane hit Avondale’s ship-
vard in the 1960’s and reputedly dam-
aged 18 ships under construction, sink-
ing several and blowing others aground.

Acts of God, Mr. President, can dis-
rupt any single operation as could a na-
tional emergency, but, at the risk of using
a trite phrase, I feel compelled to ask
why we knowingly place all of our eggs
in one basket, when with advance plan-
ning these problems can be softered by
geographical distribution.

We are also well aware of manpower
difficulties tied to defense contracts in
certain areas and the numerous prob-
lems inherent in dealing with an un-
skilled work force built up virtually over-
night. Litton's labor and recruiting
problems are well knowvn in the South
under their present backlog, let alone
the added requirement for 4,000 new em-
ployees needed to take on the DD-963
contract.

Litton’s backlog, in effect worth over
$1.5 billion, even without the inclusion
of any destroyers, extends well into 1975.
Beyond this, Litton, is one of three qual-
ified submarine builders, is today com-
peting for part of a 10-ship submarine
program expected to be awarded within
weeks.

The record shows that Litton’s man-
agement and work force are now
stretched beyond their ability to per-
form, even without the addition of a
prime contract for 15 destroyers, let
alone 30.

For the above reasons, I have intro-
duced an amendment to the military
procurement bill which would provide:

That none of the funds authorized by
this Act may be expended for the procure-
ment of DD 963 class destroyers unless (1)
the prime contractor with whom the United
States contracts for the construction of such
destroyers is required under the terms of
such contract to subcontract to another
United States shipyard and (2) the total
number of such destroyers set forth under
the terms of the prime contract is divided
substantially equally between the prime
contractor and subcontractor.

My amendment would support:

The concept of a single design for all
30 ships:

The utilization of a central procure-
ment group to purchase 30 shipsets of
machinery and equipment;

The standardization of ships within a
single class;

The economies of production which
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can be derived from construction of 15
ships of the same class in a single fa-
cility;

The modernization of more than one
shipyard;

A broader and less risky distribution of
this defense contract;

The maintenance of a competitive
shipbuilding environment;

Lowest long range ship procurement
costs to the Government.

Even on the 30-ship procurement at
issue, I cannot accept the unsupported
estimates that costs would increase by
hundreds of millions if the contract is
divided. Costs may increase modestly be-
cause of shorter learning curves, but this
is a small price to pay for the many other
benefits of a split buy—and even this in-
crease will be minimized by a tough com-
petition, including perhaps six or more
potential destroyer builders, and there
will be lasting long term advantages.

All qualified bidders would have a fair
opportunity to compete for the subcon-
tracted ships in open competitive bid-
ding supervised by the prime contractor
and the Navy. Clearly, the long term in-
terests of the Government, the economy,
industrial growth, and national security
are best served by such a reasonable di-
vision,

And so I submit that the approach I
have offered is reasonable. It is prudent.
It is fair. And it should be enacted into
law.

I reserve the remainder of my time.

ExHIBIT 1
ArTIOLE XXVI. LEGISLATION REQUIRING SUB-
CONTRACTING COMPLETE VESSELS

(a) The Government shall have the right
to require the Contractor to subcontract the
construction of a quantity of complete ves-
sels as may be necessary to comply with the
legislation referred to in the premises hereof.
The Contracting Officer may require the Con-
tractor to solicit all shipbuilders on the
Naval Ship Systems Command’'s bidders list
for destroyers for one or more subcontracts.
It is contemplated that such request will not
be made until after enactment of the
Department of Defense Appropriation Act,
1971. The Contracting Officer shall exercise
the right to require subcontracting of com-
plete vessels by notifying the Contractor in
writing not later than 15 July 1971, unless
sald date is extended by mutual agreement.
Such notification shall (i) designate the
guantity of vessels and fiscal year increments
to be subcontracted and (ii) specify the
number of shipbuilders among whom the
quantity is to be devided and the number
of vessels to be subcontracted to each such
shipbuilder.

(b) The subcontract(s) for construction of
complete vessels shall be subject to Clause 59
of the General Provisions entitled “Subcon-
tracts,” and advance consent to the subcon-
tract(s) by the Procuring Contracting
Officer must be obtained. Any such subcon-
tract shall contain a provision for upward
and downward escalation on account of labor
and material which shall be similiar to the
Article of this contract entitled “Compensa-
tion Adjustments (Labor and Material)."”
Said provision must be specifically consented
to by the Procuring Contracting Officer.

(c) Notwithstanding the exercise of the
right to require subcontracting of complete
vessels, all provisions of this contract shall
remain in full force and effect, as between
the Contractor and the Government, includ-
ing, but not limited to, the Articles of this
contract entitled ‘Performance, Maintain-
ability, and Reliabllity Guarantee,’ ‘Warranty
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Period,’ ‘Total System Responsibility,’ and
‘Contractor Personnel (Warranty Engineers) .’

(d) If the right to require subcontracting
of complete vessels is exercised, the delivery
schedule set forth in paragraph (b) of the
Article entitled ‘Delivery’ shall remain un-
changed unless the parties otherwise mu-
tually agree, but the two lines in said para-
graph reading:

‘shall be dellvered to the Government at
the Contractor’'s shipyard in accordance with
the following schedule.’
shall be revised to read as follows:

‘shall be delivered in accordance with the
following schedule to the Government at the
shipyard of the Contractor or, for subcon-
tracted vessels, at the shipyard(s) of the
vessel subcontractor(s) except that any ves-
sel subcontracted to a shipbuilder located
on the Great Lakes, shall be delivered at the
U.S. Naval Shipyard, Boston, Massachusetts.'

(e) If the right to require subcontracting
of complete vessels is exercised, the parties
hereby mutually agree that equitable ad-
justments for the contractor's increased
costs shall be established in accordance with
the procedures provided for in the clause
of the General Provisions entitled ‘Changes.’
Sald adjustments shall Include, but not be
limited to, adjustments in initial target cost,
target profit, target price and ceiling price
and cancellation ceilings. Failure to agree
on any such equitable adjustment shall be
subject to the “dispute” clause of the General
Provisions.

(f) If the right to require subcontracting
of complete vessels is exercised, additional
revisions, changes or modifications to sald
Articles or to other Articles and clauses of
this contract may be made without further
consideration, as the parties may mutually
agree.

(g) The Contracting Officer may require
the Contractor to submit proposed revi-
slons to the DD Program Plans referenced
in Article I(b) of this contract which would
be necessary or desirable in the event of
the exercise of the right to require subcon-
tracting of complete wvessels. It is antici-
pated that the Contracting Officer will not
s0 require until after enactment of the De-
partment of Defense Appropriation Act, 1971.

(h) If the Contracting Officer requires the
Contractor to solicit shipbuilders as pro-
vided in paragraph (a) of this Article, or
to revise the DD Program Flans, as pro-
vided for in paragraph (g), or both, and if
the Contracting Officer does not exercise the
right to require the subcontracting of com-
plete vessels or approve the proposed ship-
bullding subcontract(s), then the Con-
tractor shall be compensated for the work
involved in complying with such require-
ment(s) in the same manner and to the
same extent as if such requirement(s) were
Class I ECP(s) requested by the Contracting
Officer but not incorporated into the con-
tract (see paragraph (e) of article XXX
entitled *“Configuration Control”).

In witness whereof, the parties have exe-
cuted this amendment as of the date of this
contract and the Contracting Officer has
executed this amendment contemporane-
ously with his execution of the contract.

Mr. STENNIS. Mr. President, I yield
15 minutes to the Senator from Missis-
sippi (Mr. EASTLAND) .

Mr. EASTLAND. Mr. President, the
announcement of the Navy's award of
the 30-ship DD-963 destroyer contract
to the Litton-Ingalls “Shipyard of the
Future’” at Pascagoula has precipitated
a number of conditions.

It represents to the winners the frui-
tion of a great endeavor launched in 1967
by a trail-blazing partnership between
Mississippi and the Litton-Ingalls orga-
nization. This State-private enterprise

August 31, 1970

venture was aimed at building the vessels
of tomorrow and rebuilding the shining
tradition of seafaring America.

It represents to the losers the disap-
pointment that always accompanies the
end of a long and arduous—and unsuc-
cessful effort.

I can understand the delight of the
one and the dismay of the other—but—I
must oppose any move to deny to the
Pascagoula yard its earned and deserved
victory.

Let us trace—very briefly—the course
of this procurement and, hopefully, clear
up some possible misunderstandings
along the way.

Six qualified participants started out
together more than 2 years ago in quest
of this contract. The intense competition
finally narrowed down to Litton and Bath
of Maine. The long, established and rec-
ognized route toward evaluating and se-
lecting an ultimate builder of the de-
stroyers culminated in the submission—
by both parties—of sealed bids which
were styled “best and final offer.”

What followed is a matter of fact and
of record. Litton underbid its competitor
by the amazing figure of $9 million per
ship, thus affording a saving to this Gov-
ernment in these days of the defense cut-
back of $270 million.

Now—how is it possible for one ship-
vard to beat another so badly on this
destroyer construction venture?

It is possible and clearly understand-
able when the facility on our gulf coast is
recognized for what it is.

The “Shipyard of the Future” is ex-
actly what its name implies—the wave
of the future in the field of ship con-
struction—both military and commercial.

It is the most modern yard in the
United States—in the Western Hemi-
sphere—and, possibly—in the world. A
matter of vital importance to the timely
launching of these versatile destroyers
and a significant factor in the Navy's de-
cision in favor of Litton is the fact that
the Pascagoula plant is producing ships
now.

Mr. President, competition for this as-
sembly line shipyard can come only from
a major rebuilding of any yard in being
or from a new facility designed around
the Litton-Ingalls concept.

A Russian admiral recently made the
chilling announcement that the U.S.S.R.
possesses “a four-ocean, blue-water
navy.” If we are to meet the Soviet chal-
lenge on the seas—in the military and
commercial sectors—and, if we propose
to recapture our rightful positior. in the
forefront of maritime nations—then we
must adopt modern, low-cost methods.
The technology of today—the advances
in the art of shipbuilding in Eurcpe and
in the Far East—make it imperative for
us to utilize entirely new ship construc-
tion techniques.

What of the quality of the work in
Pascagoula? I have heard our nuclear
submarines described as ‘“the most in-
tricate piece of machinery in the world.”
I am proud to report to the Senate that
many nuclear subs have left the Litton
yard and serve in our fleet at this hour.
Those who launch these great undersea
vessels are certainly capable of con-
structing the finest of destroyers.
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Litton-Ingalls entered—with others—
a fair and wide open competition for this
contract. Their engineers produced a de-
sign which earned the Navy's approval.
The company submitted the lowest bid
and its employees have demonstrated—
over the years—their capabilities as
builders of the highest quality ocean
vessels for the naval and merchant
services.

The U.S. Navy—charged by this Con-
gress with the responsibility for the de-
fense at sea of this Nation and of the
free world—selected from among the
competitors the organization they be-
lieved to be best equipped to build the
backbone of our destroyer forces at the
lowest cost.

Finally, we answer the complaint that
this award is too much business to go to
one firm with the information that 60
percent of the cost of these destroyers
will be spent for material from suppliers
outside the shipbuilder’'s plant. The sub-
contracts flowing from this procurement
will reach into 45 of our States.

Mr. President, here we are, after the
fact, after 2 years of evaluation and se-
lection and competition, being asked to
take away from Litton-Ingalls that
which they earned. The Senate is re-
quested now to negate the competition,
to disregard the “best and final offers,”
and to vacate a contract which was
planned for—worked for—and won.

Americans are believers in clean and
open competition. I am convinced that
one of our principles would be violated
if we said, “We want you to enter this
long and tough competition, but keep in
mind—even if you win on your merits,
we may take your victory away from
you through legislative action.”

A contract, legally, and morally bind-
ing, has been awarded on the basis of
sealed best and final offers. No sound or
valid reason has been offered to cause
the Senate to vacate the contract.

In our tradition of equity and in what
I firmly believe to be the best interest of
our Navy—as well as for the future of
our country on the oceans—I urge the
rejection of this amendment.

Mr. President, the Navy has furnished
some information with respect to ques-
tions which were asked of it. One ques-
tion is as follows:

Recent experience indicates that it is
slmply not prudent to follow a pollcy of
single source procurement when it can be
avolded.

These questions were asked by some of
those who object to this procurement.
The Navy's answer is as follows:

The fact that contracts have been lssued
to single sources for procurement of air-
craft and weapon systems is not necessarily
the reason for cost growth and performance
problems. The problem has been the commit-
ment to production while significant re-
search and development remalns unfinished.
This is not the case in the destroyer contract
which is more suitably termed “a detail
design and production” contract. To avoid
concurrency, where any technical or sched-
ule risk is involved, preproduction shore site
testing has been required or fallback posi-
tions have been predetermined. The DD 963
contract also contains milestones which
must be met by the contractor before the
government becomes committed to fund out-
year increments of the contract. Incidental-
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ly, a distinction should be made between
single source and sole source procurement.
The DD 963 contract was the result of an
intensive industry-wide competition held
under pre-established and published rules.
It was not a sole source procurement.

Another question:

By adopting (the) amendment . . . the
Navy . . . (can) still realize the benefits
sought in current policies, namely:

(4) The economiles of production which
can be derived from the construction of 15
ships of the same class within a single
facility.

(6) The possibility that a second shipyard
can proceed with a modernization program
based on a 15 ship contract.

That is the big argument made here.
Now here is what the Navy says about
that:

NAVY COMMENTS

a. The economies of production in a 15
ship buy cannot equal that obtained in a 30
ship buy from one production source,

b. A 15 ship buy spread over five years,
as the Navy now has planned the 30 ship
buy, would at best provide one shipyard with
three ships a year. This is exactly the case
made against shipyard modernization cited
in Senator Muskie's remarks on the DDG
program. Economies of series production are
sensitive to rate of production as well as
number of units produced.

Here is another question and ob-
jection:

The risks are greater by proceeding with
the present plan which calls for the con-
struction of all thirty ships in a single ship-
yard.

NAVY COMMENT

The risk of placing a large program in a
single bullding facility is no higher than the
risk associated with procuring components,
such as gears and turbines, from single
sources in what is termed “the heavy equip-
ment industries.” Sixty percent of the cost
of these destroyers will be spent for material
from suppliers outside the shipbullder's
plant. We must accept “acts of God"” and
accommodate to them. That applies to all
the industries that will support the destroyer
program, including the assembly yard. A
program split among several assembly yards
will have little impact on minimizing the
effects of catastrophies. The suppliers of
large components for the destroyers will be
the same whether the number of shipyards
is one or two or more.

Here is another question:

It certainly appears imprudent to reduce
our destroyer building capability to virtually
a single source.

That argument is used.
Here is the Navy's reply:
NAVY COMMENT

Awarding a single contract to Litton does
not require that all future destroyer con-
tracts must be awarded to Litton. While a
destroyer is a complex ship, it does not rep-
resent a unique shipbuilding problem. Many
yards have built destroyers in the past and
many could be available to do s0 in the
future. It must be recognized that the DD
963 contract award is the culmination of an
intense competition which started over two
years ago with six qualified participants. The
remaining five participants are still active
today and bidding on other ship programs.

Here is another question:

My discussion with one of the competitors
in the DD 963 program . . . indicate that a
substantial modernization effort could be
carrled out based on the award of fifteen
ships in this program. This, incidentally, is
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consistent with the Maritime Administra-
tion’s rationale that award of contracts fur
as many as ten to twenty ships at a time is
sufficient to encourage the shipbuilding in-
dustry to proceed with major facility im-
provement programs.

Here is the Navy’s reply:
N